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APPELLANT’S STATEMENT OP QUESTIONS 

PRESENTED 


L 

The question is whether, in a trial upon an indictment 
for grand larceny, by trick, the Court should direct an 
acquittal where the evidence positively establishes that 
the complainant parted with both possession and title to 
certain monies, and the Government utterly fails to prove 
that accused, at the time of the alleged larceny, obtained 
possession, only. 

n. 

The question is whether, in such a trial, the Court com¬ 
mitted fatal and prejudicial error in omitting from its 
charge to the jury: 

(a) A full and comprehensive definition of the offense 
charged in the indictment; and 

(b) A complete definitive statement of the elements of 
the offense charged in the indictment 

m. 

The question is whether, in such a trial, the Court 
committed fatal and prejudicial error in permitting the 
case to go to the jury, under an indictment charging 
grand larceny, where the evidence establishes that in the 
event any criminal offense had been committed, it was a 
different and other offense than that charged in the in¬ 
dictment 

IV. 

The question is whether, in the state of case set forth 
in paragraphs 1, 2, and 3, supra, a verdict of guilty as 
charged is contrary to the evidence and contrary to the 
law of the case. 
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JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Title 19, section 101, District of Columbia Code, 
1940 Edition. 
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STATEMENT OF THE CASE 

Heretofore in May, 1950, appellant was charged in an 
indictment containing two counts, of grand larceny; and 
upon trial before a jury, was found guilty as charged. 

i 

The complaining witness was one Francisco Gal, an 
Hungarian immigrant in the United States of America 
since 1943, who had pending an application for United 
States citizenship. 

The said Gal, most aptly named, as will later appear, 
first met appellant in the early part of 1950, at appellant’s 
office; whence he had gone to confer with Attorney Evan 
Thomas Davis, then an associate of apellant. 

i 

Attorney Davis was then on a protracted absence from 
the office, and apellant inquired concerning the said Gal’s 
business, and offered to assist him. 

Thereupon the said Gal advised appellant that some 
time prior to his present call, he, the said Gal, has been 
arrested; charged with Disorderly Conduct; and forfeited 
$25.00 collateral. 

The said Gal further stated that this arrest troubled 
him sorely, for he feared that by reason of it his oppor¬ 
tunity for acquiring United States citizenship would be 
greatly jeopardized—the gist of the offense aforesaid being 
a violation of the sex laws. 

Thereupon, the following occurred, (Joint Appendix pp. 
10A, 11 A): 

Q. Continue with the conversation between you and 
Mr. Graham in his office. 

A. Yes, sir. Then I been ask him—I told him I were 
much worried because I had made my application for 
citizenship, so I wouldn’t like to be in any trouble, 
and what can I dot 

And he said, “The best thing you can do—I tell 
you something. I can’t tell I have to talk to the 
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policeman. You have to pay money for that, because 
the money is talk.” 

Then I did ask, “What is? How much? Because 
I am working man. I have to work hard for my 
every penny. But I don’t like to be in trouble, and 
I do what I can. If you think that is the best, if you 
can do it, what you can, I don’t mind. ” 

Then I ask him how much money— First, I ask 
him how much is—he want for his service. 

Q. His fee? 

A. His fee. He charge me $200. He ask me how 
much I would pay for Sir. Davis. I told $200, and he 
be charge the same. 

Q. All right What else was said? 

A. Then he said he talk to the police and go over 
and help me. I am not in trouble, but don’t mention 
the money for nobody and for the police either. 

Q. He said, “Don’t mention money to anybody”? 
A. Yes, sir; nobody. 

Q. Did he tell you how much money he wanted for 
lie police? 

A. Then he tell me $2,000. 

Q. What did you say ? 

A. I said, “It is too much money, but I try to get 
the money if it is the way I can do it, because I don’t 
know about—what is it?—the trouble I am in—what 
I have to do, because I know not what the law is in 
the United States.” I do everything he advise me. 

This part of the transaction occurred February 2, 1950. 
And on this day the complaining witness gave appellant 
the sum of $300.00. 

On February 3, 1950, the complaining witness again 
came to apellant’s office with $1,900.00. 

At (Joint Appendix pp. 13A, 14A) we learn of the 
events of that day: 

Q. Tell the jury just what happened and what you 
did when you got to Mr. Graham’s office that time. 
A. Then Mr. Graham was not in at his office. The 
young lady, his secretary, was there, sitting at the 
phone. Then I sat down in the waiting room for a 




few minutes until Mr. Graham came. Then I walked 
into his office and he shut the door. 

• • • • 

A. Then he asked me, “Did you get the money!” 
I said, “Yes, I did.” 

He said, “Then, just sit down, and the police officer 
will be here.” 

Q. Pardon me. Not quite so fast. He said what! 
A. He said, “Sit down and make you comfortable, 
and the police officer will be here.” 

Exactly, that is correct 

“But don’t show any upset or any worry. Just sit 
down quietly, and he go to talk to you.” 

Q. He said, “Don’t show any upset”! Do you mean 
excitement! 

A. That is it, yes, sir. I am sorry; I can’t express 
myself correctly. Just however I can. I try. 

• • • • 

A. Yes. It wasn’t must more conversation. When 
he asked me the money, and I asked about Mr. Davis 
again, I said, “Mr. Davis is a very nice man,” and 
he said, “Well, just the same; me or Mr. Davis. Mr. 
Davis work for me. ’ ’ 

• • • • 

A. The police officer came there 12 noon. 

Q. What police officer was that! 

A. The one which is arrested me on January 12, 
that night. 

• • • • 

Q. Will you tell everything that was said and done 
by you and by Mr. Graham and by Mr. Williams, when 
Mr. Williams (the police officer) came! 

A. Mr. Graham, when Mr. Williams come, he went 
out and left the office for a few minutes, and Williams, 
the officer, just stayed a few minutes, and he told me, 
“I told you you aren’t in trouble, and I am not put¬ 
ting you in trouble. This was over that night when 
you paid $25. This is not trouble at all,” and he 
shook hand with me, and I shake hands with him for 
his kindness, to make me feel better. 

Q. Did Officer Williams then leave ! 
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A. Then he left. Then Mr. Graham came in, and 
he said, “Now, what did the officer tell you?” And I 
said. 

He said, “I told you he is very nice.” He said, “See 
how easy? That is what I told him. Money is talk.” 
He told me again. 

Q. What did you do ? 

A. Then I put out the nineteen hundred dollar on 
his desk. 

Q. What did he say. 

A. He didn’t say anything. After, he said, “Well, 
it is all right, ’’ and give me his card. 

Q. Did he give you any receipt for that money? 

A. No, not for the nineteen hundred dollar, • • *.” 

On cross examination it was developed that in 1948, the 
complaining witness was arrested on a charge of indecent 
assault; paid Attorney Davis $200; the case was dropped; 
and that in executing his application for citizenship papers, 
the complaining witness stated that he had never been 
arrested. 

This false statement was the bete noir underlying the 
fear that drove him to seek legal assistance on February 
2, 1950. 

At (Joint Appendix) p. 31A, we read: 

Q. After finding out from the police officer that the 
case was closed and that it was not going to be re¬ 
opened, you then gave Mr. Graham $1,900? 

A. Yes, sir. 

Thereafter, Lewis Tillmon Williams, the police officer 
heretofore mentioned, testifying as a government witness, 
stated that he had no financial dealing with appellant and 
did not receive anything from appellant 

Thereafter, there was introduced into evidence as part 
of the government’s case a statement executed by appel¬ 
lant before a police officer, and which concerned this mat¬ 
ter, which adds nothing to the case one way or the other. 
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Thereupon the government rested, and counsel for ap¬ 
pellant made a motion for acquittal, and the following 
colloquy occurred at the bench, (Joint Appendix, p. 43): 

The Court: I do not know. FranMy, I am very 
doubtful on this question as to what the law is. In 
other words, the only ground for conviction here 
would be larceny by trick. 

Mr. Patton: Yes, sir. 

Mr. Goldstein: Yes, sir. • • • It would have to be 
larceny by trick. 

The Court: That is the only one. 

Mr. Goldstein: I have some authorities on that. 
The Court: In other words, if it is embezzlement, 
there is no case to go to the jury. 

Mr. Patton: That is right 

The Court: Or if it is larceny after trust, it cannot 
go to the jury. 

Mr. Patton: That is right 

The Court: It can only be larceny by trick. 

Thereafter counsel for appellant made his motion for 
acquittal, arguing in effect, that the evidence did not sup¬ 
port a charge of larceny, since the complaining witness 
had parted with both possession and title. 

The Court denied this motion, thusly: (Joint Appendix, 
p. 44) 

The Court: I think if at the time he takes it he has 
intent then to convert it, then he has only custody. 
I think the case will have to go to the jury, Mr. Gold¬ 
stein. 

Thereafter appellant called a number of character wit¬ 
nesses, and then took the stand in his own behalf. He 
testified that he had received the sums mentioned by the 
complaining witness; that he had paid nothing to any 
police officer; that he kept and banked the money he re¬ 
ceived for his services in the cause. 

Thereupon the counsel for the parties rested. 

At (Joint Appendix, p. 60) this occurred: 
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The Conrt: (Addressing Mr. Patton) I think • • • 
I should emphasize the fact that the felonious intent 
must exist at the time of the reception of the prop¬ 
erty. 

And at (Joint Appendix, p. 61): 

The court: • • • I will more particularly specify 
that any felonious intent to convert must exist at 
the time of reception of the property. 

And at (Joint Appendix, p. 61): 

The Court: # • • I will charge, if you wish me to, 
that if at the time he received this property he in¬ 
tended feloniously to convert it to his own use, with¬ 
out the consent of the owner, then he acquired only 
custody and not possession, and then improper use 
of it would be larceny. 

Mr. Goldstein: In this situation, where the question 
of the nature of the consent is involved, the intention 
of the owner is also involved, and if he gave it to the 
defendant, intending that he be able to pass title to it, 
then, I submit, under those circumstances it would 
not be larceny. 

The Court: If anybody could explain to me how you 
can define “intent to pass title ,, —frankly, I do not 
understand it 

Thereupon the Court instructed the jury, in part as 
follows: (Joint Appendix, pp. 74-77) 

The Court: (Bailey, J.): Members of the jury: 
The defendant, • • • has been charged by the United 
States in an indictment containing two counts, the 
first of which charges him with stealing the sum of 
$100 from one Francisco Gal; the second count charg¬ 
ing that he stole the sum of $1,900 from the same 
Francisco Gal. 

Now, the charge of stealing or the charge of theft 
ordinarily means the taking of personal property 
with intent at that time to convert it to the use of the 
thief—that is, taking it surreptitiously or secretly for 
the purpose of converting it to the use of the party 
stealing it 
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In this case, the form of theft charged—or, rather, 
the contention that the government makes at this par¬ 
ticular trial—is the gaining of personal property 
from the owner by trick or fraud. If that is done— 
if possession is gained by trick or fraud—the law 
treats possession as not being transferred but remain¬ 
ing in the owner, and therefore the crime is larceny. 
That is, if a person by trick or fraud obtains the 
property of another with the intent to convert it to 
his own use, that would be larceny; and if the de¬ 
fendant was guilty of that in this case, he would be 
guilty under this indictment 

It is necessary, however, in a case of this kind, 
where the charge is obtaining personal property by 
trick or fraud, that at the time it is obtained there 
must be the fraudulent intent at that particular time 
of the party taking it to convert it to his own use. 
If he takes it without that intent—if he takes it for 
the purpose of carrying out any agreement or ar¬ 
rangement and afterward converts it to his own use 
—that would not be larceny. 

The question here is, did the defendant acquire 
this property by trick or fraud, and at the time intend 
to convert it to his own use, and did later convert it 
to his own use? If there was any arangement be¬ 
tween the parties by which this money was to be 
used to bribe or pay the police, and at the time the 
money was transferred to the defendant he then in¬ 
tended not to use it under that agreement, but to 
use it for his own use, then he would be guilty under 
this indictment. 

It is for you to determine, first, Was there any 
arrangement between the parties—between the com¬ 
plaining witness and the defendant—by which this 
money was to be used to bribe or pay the police? If 
it was intended as a fee for services that had been 
rendered or were to be rendered, then there is no 
larceny at all in the case and no criminal charge in it. 
The question is, Was there an arrangement of that 
nature? And if so, did the defendant, at the time he 
received this money, intend not to carry out that ar¬ 
rangement but to convert it to his own use? If he 
did, then he would be guilty. But, as I said before, 
if there was no such agreement, or if the money was 
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paid as a fee either for services that had been ren¬ 
dered or were to be rendered, then the defendant is 
not guilty under this charge, and there would be no 
criminal offense at all. 

• • • the Government must prove all the material 
facts necessary to his guilt beyond a reasonable doubt, 
• • •. But if you have any reasonable doubt of the 
facts and elements necessary to constitute the offense 
with which the defendant is charged, your verdict 
should be not guilty. 

• • • • 

Taking all these things into consideration, deter¬ 
mine whether or not the Government has proved be¬ 
yond a reasonable doubt that the defendant acquired 
one or both of these sums by fraud or trick, with the 
intent at that particular time to convert them to his 
own use. If he did, he is guilty. But if he did not, 
or if you have any reasonable doubt as to whether 
he did or did not, your verdict should be, Not guilty. 

• • • • 

(At the bench): 

Mr. Goldstein: I only wish to repeat the point we 
made on our motion for a directed verdict, Your 
Honor, and except to that portion of Your Honor’s 
charge in which you stated that where a person ob¬ 
tains the property of another by trick or fraud, it is 
larceny. Our position is that only where he obtains 
custody as distinguished from possession, is it larceny. 
The Court: Sometime I will ask you to explain to 
me that difference. 

Mr. Goldstein: I hope Your Honor will not. 

STATEMENT OF POINTS 
L 

Appellant contends that upon the trial of an indictment 
charging grand larceny—by trick—where the evidence 
adduced uniformly and entirely supports the proposition 
that the complainant voluntarily parted with both posses¬ 
sion and title to the property alleged to be the subject 
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matter of the alleged larceny, it becomes the imperative 
dnty of the trial court to direct a verdict of acquittal. 

n. 

Appellant contends that where, in his charge to the 
trial jury, the trial court fails to fully and completely 
explain and define, each and every, of the elements of the 
offense charged, and fails to completely and fully define 
the offense charged, a verdict of guilt returned by the 
jury may not stand for the reason that in such a state of 
case the jury is presumed to be uninformed as to the 
law applicable to the issues of fact, and its verdict pre¬ 
sumed to be erroneous and void, because it is the result 
of ignorant speculation, conjecture and surmise. 

m. 

Appellant contends that where the evidence in a trial 
upon an indictment charging grand larceny—by trick— 
positively establishes that the complainant voluntarily 
parted with both possession and title to the property in 
question—even though induced to so do by fraudulent 
misrepresentations, the offense, if any, is not larceny, and 
a verdict of guilty of larceny by the jury is a legal nullity 
—for a man may not be charged with one criminal offense 
and found guilty of another and different criminal offense. 

IV. 

Appellant contends that when the situation narrated in 
Points L, IL, and HX, supra, are found in a criminal 
trial, a verdict of guilt by a trial jury is contrary to the 
evidence and contrary to the law; and consequently void. 
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argument 


Upon the Trial of an Indictment Charging Grand Lar¬ 
ceny by Trick, Where the Evidence Uniformly and En¬ 
tirely Supports the Proposition That the Complainant 
Voluntarily Parted With Both Possession and Title to the 
Property Alleged to be the Subject Matter of the Alleged 
Larceny, it Becomes the Imperative Duty of the Trial 
Court to Direct a Verdict of Acquittal. 

Appellant interprets this language, (Joint Appendix, 

p-): 

Q. Did Officer Williams then leave ? 

A. Then he left Then Mr. Graham came in, and 
he said, “Now, what did the officer tell you?” And 
I said. 

He said, “I told yon he is very nice .’ 1 He said, “See 
how easy? That is what I told him. Money is talk.” 
He told me again. 

Q. What did yon do ? 

A. Then I put out the nineteen hundred dollar on 
his desk. 

Q. What did he say? 

A. He didn’t say anything. After, he said, “Well, 
it is all right,” and give me his card. 

to mean: 

1. That the complainant parted with his property 
voluntarily; 

2. The complainant was not deceived in the manner 
in which defendant-appellant obtained possession; 

3. It was the intention of the complainant that the 
possession of the property should never return to 
him. 

It has been held, and uniformly, from the earliest days 
of the common law to the present time that such a trans¬ 
action—notwithstanding delivery was induced by fraudu¬ 
lent misrepresentations—is not larceny. At common law 
it was a cheat; and a misdemeanor. 
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In United States v. Patton, infra., the Third Circuit, 
considering this very problem in an opinion which traces 
the doctrine from the common law so states the rule. 

The text books set forth the applicable legal doctrine 
in the same manner and fashion. 

In 32 Am. Jur. pp. 918, 919, sec. 30, vol. 32, this rule 
is stated: 

• • • where the owner intends to, and does, part 
voluntarily with his title to the property as well as 
his possession thereof, to the alleged thief, not ex¬ 
pecting the property to be returned to him or to be 
disposed of in accordance with his directions (there 
is no larceny). The well established rule that the 
taking in such case involves no trespass and that the 
taker is not guilty of larceny, applies even where the 
owner is induced to part with the title through the 
fraud and misrepresentation of the alleged thief. 

Animadverting to 32 Am. Jur., we learn in sec. 7, pp. 
892,893, that: 

While the nature of larceny as a crime against 
possession and the general rule that a trespass is 
essential to the offense render the ordinary larceny 
readily distinguishable from one of obtaining prop¬ 
erty by false pretenses, which necessarily involves 
obtaining title through the perpetration of a fraud, 
the two offenses belong to the same family of crimes, 
and the distinction is less apparent where false pre¬ 
tenses is compared with larceny committed through 
obtaining possession by fraud. The distinction is a 
very nice one in many instances, and in some of the 
old English cases the difference is more artificial 
than real, resting purely on technical grounds. The 
character and nature of the crime depend on the in¬ 
tention of the parties. The intention of the owner 
not to part with his property when relinquishing pos¬ 
session is, in this class of cases, the gist and essence 
of the offense of larceny and the vital point on which 
the crime hinges and is to he determined. The cor¬ 
rect distinction in cases of this hind seems to he that 
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if by means of any trick, fraud, or artifice the owner 
of the property is induced to part with possession 
only, still meaning to retain the right of property, 
the taking by such means, where the requisite of felon¬ 
ious intent is present at the time, will amount to lar¬ 
ceny; whereas, if the owner parts with not only the 
possession of the goods, but the right of property in 
them also, the offense of the party obtaining them 
will not be larceny, but the crime of obtaining goods 
by false pretenses. 

From the transcript of the testimony and from the 
cases cited, snpra, appellant reasons thns: 

When all the testimony was in it disclosed to the trial 
Conrt this situation: 

1. Complainant sought the aid of counsel because he 
firmly believed he needed such assistance. 

2. He engaged appellant as his counsel. 

3. Apellant assured him that he would, if possible, 
extricate him from his difficulty. 

4. Appellant advised complainant he would have to 
confer with the police whose charges against com¬ 
plainant inspired the latter’s fears. 

5. Apellant advised complainant that “Money talks”, 
and demanded and received the sum of $2,200, from 
complainant. 

6. Appellant did solve complainant’s problem and 
complainant was so expressly and explicitly advised 
by both the police officer and the appellant, prior 
to paying out the $1£00. 

7. When complainant was in receipt of this informa¬ 
tion, without further demand he counted out the 
money. 

8. When he counted out and paid over the $1£00, he 
did not give any instruction as to its use, nor im¬ 
pose any condition respecting any possible return 
of the sum or any part of it. 

Nor did he so do at any prior or subsequent time. 

When the complainant parted with the money he 
delivered both possession and title. 
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In this state of case, the trial Court being experienced 
and learned in the law, is presumed and required to know 
that the crime alleged is not supported by the evidence 
adduced. That the salient point is the delivery of both 
possession and title. 

United States v. Patton, 120 F 2d 73, 75, 76. (C. C. A. 
3-1941). 

(1) • • • Nowhere in the statute is the word “lar¬ 
ceny’* defined. It is, however, well settled that when 
a federal statute uses a term known to the common 
law to designate a common law offense and does not 
define that term, courts called upon to construe it 
should apply the common law meaning. United States 
v. Palmer, 3 Wheat 610, 16 U. S. 610, 4 L. Ed. 471; 
United States v. Armstrong, Fed. Cas. No. 14, 467, 2 
Curt 446; United States v. Outerbridge, Fed. Cas. 
No. 15, 978, 5 Sawy. 620; United States v. Copper¬ 
smith, C. C. 4 F 198; United States v. Clark, D. C., 
46 F. 633. 

(2, 3) “Larceny, at common law, is the taking and 
removing, by trespass, of personal property which the 
trespasser knows to belong either generally or specially 
to another, with the felonious intent to deprive him 
of his ownership therein.” Clark’s Cr. Law (3d Ed.) 
305. One of the essential elements of the crime is 
that the taking is by trespass, that is, without the 
consent of the owner. So in Reg. v. Ashwell, 16 
A. B. D. 190, A. L. Smith J. said (p. 195): To con¬ 
stitute the crime of larceny by common law, in my 
judgment, there must be a taking and carrying away 
of a chattel against the will of the owner, and at 
the time of such taking there must exist a felonious 
intent in the mind of the taker. If one or both of 
the above elements be absent there cannot be larceny 
at common law. The taking must be under such cir¬ 
cumstances as would sustain an action of trespass. If 
there be a bailment or delivering of the chattel by 
the owner, inasmuch as, among other reasons, tres¬ 
pass will not lie, it is not larceny at common law.” 

In Hawkins’ Plea of the Crown Vol. 1, Curwood’s 
Ed. p. 142, it is said: “It is to be observed, that all 
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felony includes trespass; and that every indictment 
of larceny must have the words felonice cepit, as well 
as asportavit; from whence it follows, that if the 
party be gnilty of no trespass in taking the goods, 
he cannot be guilty of felony in carrying them away.” 

That the defendant in the present case did not take 
the money from the bank teller against his will is 
indisputed. The fact that his consent was obtained 
by means of fraud and forgery is relied upon by the 
government to sustain its position that there was in 
fact no consent. On this point the opinion of Chief 
Justice Tilghman, speaking for the Supreme Court of 
Pennsylvania, in Lewer v. Commonwealth, 15 Serg. 
and R. 93, is so apt that we quote pertinent portions 
thereof. He said (15 Serg. and R. 96): 

“It is of the essence of larceny, that the taking be 
invita domina, without the will of the owner. Fost 
123; 4 BL. Com. 230; 2 Cost, C. L. 665. The ancient 
known definition of larceny, says Foster, is fraudu- 
lenta, obtrectatio vei dlienae invita domina. Fost 
124. The question is, then, whether the defendant took 
and carried away the goods of the prosecutors, against 
their will? To a person unacquainted with legal sub¬ 
tleties, it would seem strange, to make it a question, 
whether, after a sale and delivering of goods, and a 
receipt given for the price of them, the vendee could 
be said to take them away against the will of the 
vendor? The argument on behalf of the prosecution 
is, that the consent of the venders was fraudulently 
obtained, and therefore, in law, it was no consent; and 
the defendant, having from the beginning an intent 
to get possession of, and carry away, the property, 
without paying for it, was guilty of larceny.” 

The Chief Justice then examined the English Com¬ 
mon Law authorities prior to 1776, which apparently 
sustained the prosecutor’s argument Concluding that 
they were all cases in which the consent was held to 
be void because the owner of the goods had no intent 
to part with the property, but only the possession for 
a particular purpose, he continued (15 Serg. and R. 
page 98): 

(4) “But when the owner intended to part with the 
property , the case is different. For although fraudu¬ 
lent means may have been used to induce him to part 
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with it, yet he delivered the possession absolutely, and 
the purchaser received the possession, for the ex¬ 
press purpose of doing with the goods what he pleased. 
The owner was not deceived in the manner in which 
possession was taken; it was his intent that the pos¬ 
session should never return to him; therefore, it was 
a case of cheat, and not of felony. I find it laid down 
by East, a writer of criminal law of respectable char¬ 
acter, * 1 that if the owner parts with the property, by 
whatever fraudulent means he was induced to give 
credit, it is not felony. I have seen no judicial de¬ 
cision, which is authority in this court, carrying the 
doctrine of what may be called constructive larceny, 
beyond the case where possession only was intended 
to be so delivered. ’ ’ 

The distinction here made by Chief Justice Tilgh- 
man between the case where the owner parts with 
possession of the personal property to be disposes 
of in accordance with his directions and where the 
owner intends to and does part with his title to the 
property has been made many times by text writers 
and by America as well as English cases at common 
law. (Citing, 2 Bishop’s Cr. Law (9th Ed.) p. 616; 
Clark’s Cr. Law (Mikell’s 3rd Ed.) p. 322: “The 
law, however, makes a distinction where the owner in¬ 
tends to part with the “property” or ownership, as 
well as the possession. Where the owner of goods 
delivers possession to the accused, intending to part 
absolutely with the ownership, there can be no lar¬ 
ceny, whatever may be the intent of the taker; for, 
the owner having parted with the title to the goods 
to the accused, any conversion by the accused is not a 
conversion of the goods of another! The fact that 
the possession is obtained fraudulently, and with in¬ 
tent to appropriate the goods, is altogether immaterial. 
Thus, a person who by false and fraudulent repre¬ 
sentations, induces another to give him a thing, or 
to sell and deliver goods on credit, does not commit 
larceny.” 

And—Welsh v. People, 17 Ill. 339, Ross v. People, 
5 Hill, N. Y. 294; Kellog v. State, 26 Ohio St. 15. 
And—Rex v. Jackson, 1 Moody, C. C. 119, 168 Eng. 
Repr. 1208; The Queen v. Joseph Barnes, 2 Den. 51, 
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169 Eng. Repr. 417; Regina v. Thomas, 9 Car. and 

P. 741,173 Eng. Repr. 1033. 

• • • 

(5, 6) It will be seen that the distinction drawn by 
the common law is between the case of one who gives 
np possession of a chattel for a special purpose to 
another who by converting it to his own use is held 
to have committed a trespass, and the case of one 
who although induced by fraud or trick, nevertheless 
actually intends that title to the chattel shall pass 
to the wrongdoer. It may well be that the distinction 
is artificial and illogical and was evolved by judges 
in a humane search for legal methods for saving de¬ 
fendants from the consequences following conviction 
upon a charge of larceny which at the time many of 
the cases were decided was a capital offense. Com¬ 
monwealth v. Eichelberger, supra. We are neverthe¬ 
less here concerned solely with the question whether 
the government has proved facts which would sustain 
a conviction for larceny at common law. Our conclu¬ 
sion is that the facts would not sustain such a con¬ 
viction. 

The Tenth Circuit has so declared the rule to be, in a 
case, wherein that Court gave careful attention to the 
pertinent decisions of this Court, and differentiated the 
line of demarcation between similar but not identical cir¬ 
cumstances, which tend to define as a larceny, that which 
is in fact and in law, the common law cheat. 

Loney v. Urated States, 151 F. 2d 1, 4 (C. C. A. 10-1945). 

(3) Where a person intending to steal another’s 
personal property obtains possession of it, although 
by or with the consent of the owner, by means of 
fraud or through a fraudulent trick or device, and 
feloniously converts it pursuant to such intent, the 
owner will be regarded as having retained constructive 
possession. Hence, in such cases, the conversion con¬ 
stitutes a trespass (Citing, Beck v. United States, 62 
App. D. C. 223, 66 F. 2d 203, 204; John v. United 
States, 65 App. D. C. 11, 79 F. 2d 136, 137. Bimbo v. 
United States, 65 App. D. C. 246, 82 F. 2d 852, 855; 
Talbert v. United States, 42 App. D. C. 1, * • •). 
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(4) The foregoing rule is not applicable where the 
owner, although induced by fraud, intends to and does 
part voluntarily with his title to the property, not 
expecting the property to be returned to him or to be 
disposed of in accordance with his directions. 

And that Court re-iterated the principle in a com¬ 
paratively recent case, as follows: 

Hite v. United States, 168 F. 2d 973, 974, 975. (C. C. A. 
10—1948) 

(2) • • • We conclude, therefore, that we must 
look to the common law to ascertain the meaning of 
the word “stolen”. 

(3) The word “steal” in a criminal statute ordi¬ 
narily imperts the common law offense of larceny. 

The evidence warranted a finding that the Hites 
secured possession of the Cadillac sedan from Stone 
through fraudulent misrepresentations, but the evi¬ 
dence clearly established that Stone voluntarily parted 
with both title and possession of the automobile, not 
expecting it to be returned to him or disposed of in 
accordance with his directions. 

The District Court for the Eastern District of South 
Carolina, held to the same effect, as follows: 

Ex parte Atkinson, 84 F. Supp. 300, 304 (D. C., E. D. 
S. C.—1949) 

(4, 7) • • • One of the essential elements of the 
crime (meaning larceny) is that the taking must be 
without the consent of the owner. If the owner of 
personal property delivers it to another with the in¬ 
tention not only of parting with possession, but also 
of investing the person to whom it is delivered with 
the title to it, generally such person is not guilty of 
larceny in receiving it, even though the delivery was 
induced by fraud or misrepresentations. 

In this Circuit, in Atkinson v. United States, infra, the 
Court clearly and plainly expresses the fundamental prin¬ 
ciple which distinguishes wrongful conversion by a mere 
temporary custodian, from wrongful conversion by one 
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clothed with some actual dominion and control over the 
property . 

Atkinson v. United States, 53 App. D. C. 277, 279, 289 
Fed. 935. 

One Schiffem, desirous of selling a diamond ring 
was introduced to one Atkinson, defendant. Atkinson 
brought three other persons to Schiffem, one of whom 
produced $200—the asking price. It was suggested 
to Schiffem that he accompany the four, in a car, 
while they went for money; one of the four then hav¬ 
ing possesion of the ring. Schiffem declined, the 
others, after striking him, fled with the ring in the 
automobile without having paid for the ring. 

Atkinson was indicted as a result, the indictment in 
two counts, charging violation of our present Title 22, 
sec. 2201 (Grand Larceny), and our present Title 22, 
sec. 2203 (Larceny After Trust). 

Atkinson was acquitted as to the grand larceny 
count, and convicted on the other, which read: 

(1) “That if any person intrusted with the posses¬ 
sion of anything of value, • • • for the purpose of 
applying the same for the use and benefit of the owner 
or person so delivering it, shall fraudulently convert 
the same to his own use, he shall • • • be punished,” 
etc. 

While this section has not been interpreted, we did 
say in Talbert v. TJ. S., 42 App. D. C. 1,18, that “we 
fail to perceive any bearing it has upon the question 
of larceny by fraud or trick.” Under the provisions 
of this section, the posession of property must be in¬ 
trusted “for the purpose of applying the same for the 
use and benefit” if the person so intrasting it; that 
is the person to whom intrusted must be clothed with 
some actual dominion and control over the property 
for the purpose named. Otherwise, he is a mere tem¬ 
porary custodian, and, if he wrongfully appropriates 
the property, he is guilty of larceny, and not of the 
crime denounced by this section. 

It is the rule, where property temporarily has been 
placed in the hands of another for a special limited 
purpose, that possession constructively remains with 
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the owner while the other party has mere custody. 
The appropriation by the other party to his own use 
therefore, is larceny. U. S. v. Strong, 2 Cranch, C. C. 
251, Fed. Cas. No. 16, 411; Talbert v. U. S., 42 App. 
D. C. 1, 16; Chaneck v. U. S., 50 App. D. C. 54, 267, 
Fed. 612,11 A. L. R. 799. 

In United States v. Mangus, (Indiana) 33 F. Supp. 596, 
the defendant contended that the crime of larceny is not 
committed for the reason that at the time the Pennville 
Bank cashed the checks presented by defendant and parted 
with its money, paying it over to defendant, it intended to 
part not only with the possesion of the money, but with 
the title and rights to the money, and therefore, the crime 
of larceny is not established. 

There is no doubt a very fine distinction between 
larceny by trick and obtaining money by falsely pre¬ 
tending that his tendered checks were good, but I am 
of the opinion that when the bank, without any repre¬ 
sentation from the defendant, cashed his checks, it 
believed the checks were good, and it parted with the 
possession and title to the money which it handed 
over to the defendant, and he, by converting it to his 
own use, is not guilty of larceny. 

In Illinois Auto. Ins. Exch. v. Southern Motor Sales Co., 
207 Ala. 265, 92 So. 429, 24 A. L. R. 734, 735, the Court 
held: 

• * • where the owner intends to transfer not the 
possession merely, but also the title to the property, 
although induced thereto by the fraud or fraudulent 
pretenses of the taker, the taking and carrying away 
do not constitute theft or larceny. Though the trans¬ 
action is voidable at the election of the defrauded 
seller, the passing of the title to the chattel sold 
effects to prevent the act of the buyer from constitut¬ 
ing theft or larceny of the goods of another. Kel¬ 
logg v. State, 26 Ohio St. 15, 19, 2 Am. Crim. Rep. 96; 
2 Bishop Crim. Law, 8th ed. pp. 475, 476; Black’s 
Case, 83 Ala. 81, 83, 3 Am. Crim. Rep. 691, 3 So. 814; 
Lightman v. Boyd, 132 Ala. 618, 620, 32 So. 714; Butler 
v. State, 91 Ala. 87, 9 So. 191; Wilson’s Case, 1 Port. 
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(Ala.) 118; Wharton, Crim. Law, 11th Ed. sections 
1126, 1206; Freeman’s Notes in 57 Am. Dec. 278, 279, 
285. 

In Hill v. North River Ins. Co., Ill Kan. 225, 207 Pac. 
24 A. L. E. 736,738, the Court stated: 

In 25 C. J. 657, the distinction is drawn between 
the closely allied crimes of obtaining property by 
false pretenses and larceny, but there supported by 
many authorities, it is said: “The distinction be¬ 
tween the crimes of obtaining by false pretenses and 
larceny lies in the intention with which the owner 
parts with the property. If the owner in parting with 
the property intends to invest the accused with the 
title as well as the possession, the latter has com¬ 
mitted the crime of obtaining the property by false 
pretense. But if the intention of the owner is to invest 
the accused with the mere possession of the property, 
and the latter, with the requisite intent, receives it 
and converts it to his own use, it is larceny.” 

The trial jury is presumed not to know of that legal 
refinement and distinction; and when, in deliberating upon 
the case, in that state of ignorance, it returns a verdict 
of guilty; that verdict is void. 

There was no case within the framework of the indict¬ 
ment—and the only case the jury could consider was the 
case spelled out in the indictment. 

It was, indeed the imperative legal duty of the trial 
Court to prevent their consideration of any other case or 
offense. 


n. 

In His Charge to the Jury, the Trial Court Failed to 
Adequately Define the Offense Charged; and Failed to 
Adequately Define and Enumerate the Elements of the 
Offense Charged. 

Consequently the jury was not informed as to the law 
of the case, and its verdict was the result and effect of 
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ignorant speculation, conjecture, surmise and suspicion— 
for being uninformed of the law of the case, they could 
not apply that law to the facts adduced in evidence. 

I 

In the text, C. J., Vol. 36, pp. 761, 762, 763, sec. 101, 
we learn: 

The fourth and last essential of larceny is that the 
property of another which is taken and carried away 
without his consent should be taken with a felonious 
intent, or, as it has been differently expressed, with 
knowledge that the act is wrong, and this intent is as 
necessary under the statutes declaring it to be larceny 
to steal particular kinds of property as it is at common 
law or under general statutes. 

Trespass Distinguished. It is this intent which dis¬ 
tinguishes larceny from a mere civil trespass. Every 
taking of another's property without legal justification 
is a trespass upon the owner’s right to its continued 
possession, hut it does not constitute a crime unless 
the act is perpetrated feloniously. 

The District of Columbia Code, 1940 Ed., Title 22—2201 
reads as follows: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount of $50, * ' *. 

In Brown v. United States , 35 App. D. C. 548, 552, this 
Court said: 

(3) Larceny by the common law consists in the 
wrongful taking and carrying away of the chattels 
of another with the felonious intent to convert them 
to the taker’s own use. These are the necessary de¬ 
ments of the offense as defined in the Codes of the 
District of Virginia, and of North Carolina. 

In charging the jury in the instant case the trial Court 
never uttered the word felonious. 

The Court below did not instruct the jury that unless, 
and until, they found beyond a reasonable doubt, that a 
felonious taking had ocurred, they must acquit. 
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The Court below told the jury that “there must be the 
fraudulent intent at that particular time of the party tak¬ 
ing it to convert it to his own use;” and added at a later 
point in his instructions: 

“It is your duty to follow my instructions as to the 
law.” 

Such language is susceptible of but one interpretation: 

1. The trial Court instructed the jury to return a ver¬ 
dict of guilty in the evidence they found from the 
evidence that a fraudulent taking had occurred— 
that actionable fraud, in the civil sense existed; and 

2. Admonished the jury to depend upon that criteria, 
only, in reaching a verdict 

Still later in his charge to the jury, the trial Court 
used this language: 

• • • if you have any reasonable doubt of the facts 
and elements necessary to constitute the offense with 
which the defendant is charged, your verdict should be 

not guilty. 

How could the jury entertain any reasonable doubt with 
respect to an element of whose existence they had not 
been apprised? 

In a rather similar situation, involving a prosecution 
for an alleged larceny, the trial judge charged the jury 
that if they found beyond a reasonable doubt that de¬ 
fendant “did . . . unlawfully take the property” of the 
prosecuting witness, they should bring in a verdict of 
guilty, otherwise they should acquit. 

This is the case of People v. Rarmey, 213 Cal. 70, 1 P. 
2d 423, where the Court held that since there are many 
acts of 

• • • taking property which are unlawful but not 
criminal, the failure of the instructions in question 
to define “unlawful” as meaning “felonious”, ren¬ 
dered it prejudicially erroneous. 
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Our Court of Appeals had had occasion in Kenion v. 
GUI, 81 U. S. App. D. C. 96, and Williams v. United States, 
76 U. S. App. D. C. 299, to comment on the failure of a 
trial judge to define offenses for which defendants* were 
tried. In the case of Kenion v. GUI, 81 U. S. App. D. C. 
96, the Court observed as follows: 

It is reversible error for the trial court to fail to 
define the various crimes involved in the indictment, 
and to fail to define the elements of each, to the ex¬ 
tent necessary to permit the jury to apply the law 
to the facts. 

In Williams v. United States, 76 U. S. App. D. C. 299, 
the Court in discussing the trial court’s charge, and the 
law of this jurisdiction with respect to instructions con¬ 
cerning the definition of offenses and of their elements, 
stated: 

A basic defect of the charges is the failure to dis¬ 
cuss and define the offenses included within the indict¬ 
ment. Rape was not defined generally, much less 
broken down into its constituent elements; naturally, 
as a result, the elements were not discussed or defined. 

We have been proud that under our law the elements 
which go to make up a crime are definitely established. 

The average man has some idea of what murder is, 
but we would not expect a judge to say, Jurors, you 
know what murder is, go and decide if this man is 
guilty of it. 

To say that the jury, under proper instructions, 
might not have found defendant guilty or might not 
have inflicted the death penalty is not to interfere 
with its judgment. We merely insist that the judg¬ 
ment of a jury be informed and be made under the 
safeguards of correct procedure. 

It can now be clearly seen that to hold this charge 
sound would be to assume that jurors are wise in the 
law; that they know the constituent elements of rape, 
that they know what is an assault with an intent to 
commit rape, that they know the full distinction be¬ 
tween the two; that they know the definitions of the 
lesser offenses embraced; that they know all the cir- 
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cumstanees under which a verdict of not guilty is 
proper. Such an assumption violates the accepted 
division of functions between judge and jury. It is 
almost, if not, as important to a defendant to have 
a jury instructed on the law applicable to his particu¬ 
lar case by the judge, who knows the law, as to have 
a jury of his peers. The latter is supposed to safe¬ 
guard our institution of fair trial by insuring impar¬ 
tiality. But of what value is an open mind, if it does 
not know, with clear delineation, the issues upon which 
it is to pass judgment? 

In Morris v. United States, 156 Fed. 2d 525, the Circuit 
Court of Appeals said: 

It is our opinion that the trial court committed fatal 
error in failing to instruct the jury on the statutes 
and regulations defining and governing the offenses 
charged against the appellant. No assignment of 
error was made at the trial covering this claimed 
error, but we consider it because, as is well stated in 
Suhay v. United States, 95 F. 2d 890, 893, “* # • 
"Where life or liberty is involved, an appellate court 
may notice a serious error which is plainly preju¬ 
dicial even though it was not called to the attention 
of the trial court in any form. 

In a criminal case, it is always a duty of the court 
to instruct on all essential questions of law, whether 
requested or not. 

The court did not define the offense of which the 
appellant was charged and was being tried, and the 
jury was given no opportunity of applying the facts 
to the law. Instead, the judge reserved to himself 
the duty of applying the law to the facts. 

Where the instruction or charge of the court is 
based upon a statute which is sufficiently clear, the 
judge may set forth the statute in the instructions, 
otherwise he should explain it in other language in 
order that the jury may have a real understanding 
of the law before applying it to the facts. The charge 
to the jury should not leave the jurors in ignorance 
of or leave them to their conjecture as to what con¬ 
stitutes the offense charged. 
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It has been repeatedly stated that the jury are 
bound to take the law from the court as announced 
by it in the instruction, hence, we may conclude that 
a charge which fails to give any law but simply in¬ 
structs a verdict upon proof of certain facts is bad. 
A jury may not justifiably find a verdict until they 
are instructed on the law, sufficiently to show them 
what is necessary for proof. 

A perusal of the charge, in this case, in its entirety 
reveals the omission of any reference to the legal situa¬ 
tion existing where from the evidence the jury have rea¬ 
sonable doubt as to whether possession and title passed; 
and similar failure to charge that in the event the evidence 
establishes that possession and title passed, the duty of 
the jury would be to acquit. 

Yet from the evidence adduced and the representations 
made on behalf of apellant by his then counsel, it becomes 
immediately apparent that the law of the case required the 
jury to be fully informed as to that aspect of the trial. 

The Supreme Court of the United States has succinctly 
and cogently expressed the doctrine. 

In Bird v. United States, 180 U. S. 356, 361, 21 S. Ct. 
403,45 L. Ed. 570,573, the Supreme Court said: 

It is well settled that the defendant has a right to 
a full statement of the law from the Court, and that 
a neglect to give such full statement, when the jury 
consequently fall into error, is sufficient reason for 
reversal. The numerous decisions to this effect are 
cited in Wharton on Criminal Law, vol. 5, section 
3162, 7th ed. The chief object contemplated in the 
charge of the judge is to explain the law of the 
case, to point out the esentials to be proved on the 
one side and the other, and to bring into view the re¬ 
lations of the particular evidence adduced to the par¬ 
ticular issues involved . 

Concerning the same principle this Court has spoken. 
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McAfee v. U. 8., 105 F. 2d 21, 26, 27, 30, 70 App. D. C. 
142. 

(7, 8) • • • While some reliance may be placed 
by a trial judge upon the capacity of a jury to under¬ 
stand the implications of instructions, nevertheless 
both of the parties to the cause are entitled to have 
the jury clearly informed on the whole of the instruc¬ 
tions as to the law covering their respective theories 
of the case, there being evidence to support each 
theory. 

• • • we think that the instructions so over-em¬ 
phasized the question whether or not the confession 
was understood by the defendant that the other ques¬ 
tion, whether or not it was voluntary, must have been 
lost sight of by the jury. We conclude, therefore, 
that the jury must be said not to have passed upon 
the question of the voluntariness of the confession. 
Thus the defendant was deprived of the judgment of 
the jury upon that question, with the possible result 

that they might have disregarded the confession. 

• • • 

14. • • • The jury is an untrained body and it is 
the duty of the court to make as dear as it is pos¬ 
sible just what the law is. 

And with this dedaration of law the Sixth Circuit is in 
agreement. 

Thomas v. United States, (C. C. A. 6), 151 F. 2d 183, 
186. 

(2-5) • • * It is well settled that appellant had a 
right to a correct statement of the law from the court 
It is of course the duty of the court to explain the 
law of the case to the jury. Bird v. United States, 180 
U. S. 356,361,21S. Ct. 403,45 L. Ed. 570. 

The importance of a proper discharge of this important 
duty and function of the trial Court has been recognized 
by this Court, and by the Supreme Court of the United 
States. 

Colbert v. United States , 79 U. S. App. D. C. 261, 146 
F. 2d 10,12. 
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(3) * # • where the judge elects to charge in his 
own language on all matters properly to be consid¬ 
ered by the jury, the failure of a requested instruc¬ 
tion to conform precisely to the law, should not re¬ 
lieve the court of the duty to charge accurately upon 
an important phase of the evidence. Much more is 
this true where, as here, the court announces its pur¬ 
pose so to do. 

Brotherhood of Carpenters v. United States, 330 U. S. 

395, 407, 409, 410, 411, 412, 91 L. Ed. 985, 67 S. C. 782. 

* • • requested instructions were refused and in¬ 
stead instructions were given that stated a different 
concept of law,* * * 

* * * A failure to charge correctly is not harmless, 
since the verdict might have resulted from the in¬ 
correct instruction. "We are of the opinion, there¬ 
fore, that the judge should have instructed the jury 
as to the limitations upon the association’s liability 
for the acts of its agents* * *. The error is aggra¬ 
vated by the failure to give the correct charge upon 
request. (Citing, Bird v. United States, 180 U. S. 
356,361). * * * 

* * * Congress * * * has specified the standards 
by which the liability* * * is to be determined. No 
matter how clear the evidence, they (meaning the de¬ 
fendants) are entitled to have the jury instructed in 
accordance with the standards which Congress has 
prescribed. To repeat, guilt is determined by the 
jury, not the court. The problem is not materially dif¬ 
ferent from one where the evidence against an accused 
charged with a crime is well-nigh conclusive and the 
court fails to give the reasonable-doubt instruction. 
It could not be said that the failure was harmless 
error. (Citing, Weiler v. United States, 323 U. S. 
606, Bruno v. United States, 308 U. S. 287). 

* * * through the failure so to charge was not ex¬ 
cepted to, we would not be precluded from entertain¬ 
ing the objection. (Citing, Webing v. United States, 
163 U. S. 632, 658; Brasfield v. United States, 272 
U. S. 448, 450; see also United States v. Atkinson, 297 
U. S. 157, 160. And see Buies of the Supreme Court, 
Buie 27). The erroneous charge was on a vital phase 
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of the case and affected the substantial rights of the 
defendants. We have the power to notice a “plain 
error” though it is not assigned or specified. 

m. 

The Prosecution in the Instant Case Being Predicated 
Upon an Indictment Charging Larceny—an Offense Not 
Defined in the District of Columbia Code—and Recourse 
to the Common Law Definition of Larceny Having Been 
Exercised; it is Patent the Offense Established by the 
Evidence—if Any Offense Was Established—Was That 
of “Cheat”; and a Defendant Who May be Guilty of 
“Cheat” May Not be Indicted, Tried Upon, and Con¬ 
victed of the Offense of Grand Larceny. This Principle 
Has the Sanction of the Supreme Court of the United 
States. 

The Schooner Hoppet and Cargo, v. The United States, 
7 Cranch 389,394,11U. S. 389,394. 

The rule that a man shall not be charged with one 
crime and convicted of another, may sometimes cover 
real guilt, but its observance is essential to the pre¬ 
servation of innocence. It is only a modification of 
this rule, that the accusation on which the prosecution 
is founded, should state the crime which is to be 
proved, and state such a crime as will satisfy the 
judgment to be pronounced. 

At common law the offense of Larceny by Trick as 
charged in the instant indictment did not exist . 

Bishop, Criminal Law, (9th Ed.) Vol. 2, p. 616, section 
808 (2), provides this rule: 

Ownership to Pass —If, by fraud, a person is in¬ 
duced to part with his goods, intending to relinquish 
his property in them as well as his possession, he who 
thus obtains them may be chargeable with a cheat at 
the common law or under the statute against false 
pretenses, yet not with larceny; • • •. 

Same, p. 105, sec. 143: 
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A cheat at comon law is a fraud wrought by some 
false symbol or token, of a nature against which 
common prudence cannot guard, to the injury of one 
in any pecuniary interest 

2. Old Statute. • • • 33 Hen. 8, c. 1, section 1, 2, 
in effect affirmed the common law, adding little or noth¬ 
ing, and that is common law in this country. 

144. The Leaping Distinction —not absolutely the 
only one, between this and our modern statutes 
against false pretenses is that while under the latter 
the cheat is sometimes indictable when brought about 
by a mere lie, it is otherwise of the common law cheat 

2. Under the ancient common law, and under this 
Statute of Hen. 8, there must be some symbol or token 
(such, for example, as the “counterfeit letters’ 7 men¬ 
tioned in the staute) to give effect, character and credi¬ 
bility to the verbal falsehood. For a fraud accom¬ 
plished by a mere spoken lie is not at the common 
law indictable. 

145. Mere Words —are neither symbols nor tokens. 
Therefore a naked lie is not alone such a false symbol 
or token as causes the case to come within the law. 

Under the established rule for statutory construction, 
that penal statutes are strictly construed against the gov¬ 
ernment and strictly in favor of the accused, as set forth 
in United States v. Weitzel, 246 U. S. 533, 62 L. Ed. 872, 
875, as follows: 

Statutes creating and defining crimes are not to 
be extended by intendment because the court thinks 
the legislature should have made them more compre¬ 
hensive. Todd v. United States, 158 U. S. 278, 282, 39 
L. Ed. 982, 983, 15 Sup. Ct Eep. 889; United States 
v. Harris, 177 U. S. 305, 44 L. Ed. 780, 20 Sup. Ct 
Eep. 609. 

A further expression by the Supreme Court is found, in 
In Be: Bonner , 151 U. S. 242, 38 L. Ed. 149,151, we see: 

• • • we are of opinion that in all cases where 
life or liberty is affected by its proceedings, the court 
must keep strictly within the limits of the law author - 
izing it to take jurisdiction and to try the case and to 
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render judgment. It cannot pass beyond these limits 
in any essential requirement in either stage of these 
proceedings; and its statutory authority in those par¬ 
ticulars is not to be enlarged by any mere inferences 
from the law or doubtful construction of its terms. 
There has been a great deal said and written, in many 
cases with embarrassing looseness of expression, as 
to the jurisdiction of the courts in criminal cases. 
From a somewhat extended examination, of the au¬ 
thorities, we will venture to state some rule applicable 
to all of them, by which the jurisdiction as to any 
particular judgment of the court in such cases may 
be determined. It is plain that such court has juris¬ 
diction to render a particular judgment only when the 
offense charged is unthin the class of offenses placed 
by the law wider its jurisdiction; and when, in taking 
custody of the accused, and in its modes of procedure to 
the determination of the question of his guilt or inno¬ 
cence*y and in rendering judgment, the court keeps 
within the limitations prescribed by law, customary 
or statutory. When the court goes out of these limita¬ 
tions its actions, to the extent of such excess is void. 

IV. 

Appellant and His Counsel Believe That the Legal Au¬ 
thorities Required to Support the Contention the Verdict 
of the Jury is Contrary to the Facts and Contrary to the 
Law Have Been Already Cited With Sufficiency; Hence 
no Additional Cases are Cited Under This Point 

CONCLUSION 

Concerning larceny, both at common law and under the 
numerous statutory variations, text writers, jurists and 
practitioners have uniformly expressed the view that much 
confusion exists. The subject is one which readily lends 
itself to complexity, and opinions concerning its exact na¬ 
ture, type and classification, being predicated upon widely 
differing conditions of fact, seem often to be in hopeless 
conflict. 
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Should this Court agree with appellant that the Court 
below was in error in some aspects of the trial of the 
instant cause, such a conclusion could tend in no way to 
indicate any lack of sagacity, fidelity to duty, or sound 
trial practice upon the part of the Court below—concern¬ 
ing whom, as a jurist and an individual, appellant and 
his counsel have long entertained a feeling of respect and 
affection. 

But we feel here that this prosecution is characterized 
by such a lack of exactitude as amounts to a denial of a 
fair trial under due process of law—as that right is guar¬ 
anteed by our Constitution, in the Fifth Amendment 

Counsel, in particular, incline to the belief that the 
criminal jurisdiction of the United States was invoked in 
a situation where the processes provided for civil litiga¬ 
tion provided the only legal and proper remedy for the 
complainant 

Having been reduced to a state of desperation by 
reason of his own perfidies, and desirous of escaping any 
and all logical consequences flowing out of them, the com¬ 
plainant engaged counsel—the appellant—to extricate him 
from his self-made troubles. 

Being later reliably advised and informed that the end 
he desired had been accomplished, he paid over the great 
bulk of the money concerned—without demand; without 
condition; without even the semblance of a complaint; and 
disposed of the funds completely and without reservation 
or condition of any kind. 

At a later date he repented of his imagined generosity 
and desiring to again obtain unfair advantage—and this 
in keeping with the character his testimony clearly re¬ 
veals—he caused this prosecution to be brought about. 

How, under the evidence in the case, had appellant com¬ 
mitted any act prohibited by the United States of America? 
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There is not one word, phrase or sentence in the entire 
record which repeals criminal action. 

If, in any event, the element of frand entered into the 
transaction, it was actionable civil fraud—not a trespass 
against the United States of America, nor a violation 
of any law enacted by the Congress of the United States 
of America. 

However high a degree of scrupulous integrity is de¬ 
manded of members of the Bar, and of officers of this 
Court, it is the duty of Courts and prosecutors to insure 
members of the Bar from becoming victimized and ruined 
by disgruntled clients, of established immorality, who, 
having enjoyed the fruits of legal ability, experience a 
sudden desire to recapture the monies they have right¬ 
fully paid out for services rendered. 

As a group we have great responsibilities to the public; 
but, meaning Courts, prosecutors and practitioners, we do 
no disservice to honest men and women by being quick 
to protect our own. By insisting that specious charges of 
criminality shall not suffice to convict members of the Bar, 
we do, in effect exalt our positon before the whole public. 

Nor does amount of fee indicate lack of ethics, morality, 
or legality. 

We are not primarily business-men. We are, in the hope 
of counsel, professional men. 

We do not labor by the time-clock. We do not mer¬ 
chandise our wares at a fixed profit, with mark-ups, loss- 
leaders, or any of the various other conventions of strict 
business. 

We belong to no unions. We do not receive time and 
one-half for a bit of toil after hours; nor double time for 
holiday efforts. We have no fixed income or method of 
arranging for such. 
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In criminal practice especially, it is the rule and not 
the exception that fair and full payment will not be made. 
It is the poor and the financially stricken who constitute 
the vast majority of persons appearing in criminal courts. 
And fees are set on the basis of ability to pay. 

From A. to Z., those who purchase a pound of but¬ 
ter may obtain the same for the same price—but the estab¬ 
lished price, each and every* must pay. 

From A. to Z., those who must obtain counsel in 
criminal proceedings may obtain such for whatever they 
can afford to pay—or, if necessary, by court appointment 
—gratis; and so, when the client who is affluent appears he 
is subject to a relatively high fee. 

It would be shameful to permit the amount of fee, 
here, to bear upon the problem of the guilt or innocence 
of the appellant. 

The question is comparatively simple: 

Did appellant commit the crime of which he was 
charged? 

Did appellant enjoy the fair trial under due process of 
law the Constituion has guaranteed him? 

We feel that the answer to each and both of these ques¬ 
tions is legally, and properly, “No”. 

Bespectfully submitted, 

T. Emmett McKenzie, 
Columbian Building, 
and 

Kenneth D. Wood, 

422 Fifth St., N. W., 

Counsel for Appellant. 
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Filed May 26 1950 Joseph W. Stewart, Clerk 
FORM OF CLERK’S STATEMENT OF DOCKET 

ENTRIES TO BE FORWARDED UNDER RULE IV 


(To accompany duplicate notice of appeal to the 
United States Circuit Court of Appeals) 

District Court of the United States 
for the District of Columbia 

United States of America 
vs. 

Albert F. Graham 

L Indictment Grand Larceny filed April 3, 19 50 

2. Arraignment April 5, 19 50 

3. Plea to indictment Plea Not Guilty April 5, 19 50 

4. Motion to withdraw plea of guilty denied 

5. Tried by jury, May 8, 19 50 

6. Verdict or finding of guilt Verdict—Guilty as indi¬ 
cted. May 10, 19 50 

7. Judgment—(with terms of sentence) Six (6) months 
to Eighteen (18) months BAILEY, J. entered May 26, 
19 50 

8. Notice of appeal filed May 26, 1950 
Date May 26, 19 50 

Attest HARRY M. HULL 
By /s/ Margaret L. Boswell 

Deputy Cleric 
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227 Filed in Open Court Apr 3 1950 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
January Term, 1950 

The United States of America 
v. 

Albert F. Graham 
Criminal No. 585- ’50 
Grand Jury No. Orig. 

Vio. Sec. 2201, Title 22, D. C. Code 
(Grand Larceny) 

The Grand Jury charges: 

On or about February 2, 1950, within the District of 
Columbia, Albert F. Graham stole the property of Fran¬ 
cisco Gal of the value of about $100.00, consisting of the 
following: one hundred dollars in money. 

SECOND COUNT: 

On or about February 3, 1950, within the District of 
Columbia, Albert F. Graham stole the property of Fran¬ 
cisco Gal of the value of about $1,900.00, consisting of the 
following: one thousand nine hundred dollars in money. 

/s/ George Morris Fay 
Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/s/ Edward J. Rockefeller 
Foreman. 
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• • • • 

228 Filed Apr 11 1950 Harry M. Hull, Clerk 

Plea of Defendant 

In this 5th day of April, 19 50, the defendant Albert F. 
Graham, appearing in proper person and by his attorney 
Myer Koonin, being arraigned in open Court upon the in¬ 
dictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

The defendant is granted leave within Five (5) Days 
to withdraw said plea and otherwise plead as he may be 
advised. 

The defendant is permitted to remain in the custody of 
counsel pending the taking of bond. 

By direction of 
/s/ Alexander Boltzoff 
Presiding Judge Criminal Court # 1 
Harry M. Hull, Clerk 
By /s/ D. J. Ramsey 

Deputy Clerk 

Present: 

United States Attorney 
By /s/ John W. Fihelly 
Assistant United States Attorney 
R. Frye 

Official Reporter 

• • • • 

229 Filed May 10 1950 Harry M. Hull, Clerk 

On this day of 10th day of May, 1950, came again 
the parties aforesaid, in manner as aforesaid, and the 
same jury as aforesaid in this cause, the hearing of which 
was respited yesterday; whereupon the said jury upon 
their oath say that the defendant is guilty as indicted. 
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The case is referred to the Probation Officer of the 
Court, and the defendant is committed to the District Jail. 

By direction of 

Jennings Bailey 

Presiding Judge Criminal Court # 2 
Harry M. Hull, Clerk 
By /s/ C. H. Milstead 

Deputy Clerk 

Present: 

United States Attorney 
By Frank Patton 
Spec. Assistant to the 

United States Attorney General 

• * • • 

230 Filed May 18 1950 Harry M. Hull, Clerk 

Motion for New Trial 

Comes now the defendant, through counsel, and alleges 
as follows in support of Motion for New Trial: 

1. The defendant was convicted of an offense which 
is not made a crime against the Sovereignty of the United 
States by any Act of Congress; and the Court was without 
jurisdiction to conduct a trial, and is without jurisdiction 
to impose sentence for the offense designated “Larceny 
by Trick”. 

2. The Court’s charge to the Jury respecting the of¬ 
fense of Larceny by Trick was deficient in that it advised 
the Jury a conviction might be returned if they found 
from the evidence that defendant had obtained possession 
of the money as charged; when as matter of law where 
such a complaining witness parts with possession and title 
the offense of Larceny is not committed. 

3. The charge of the Court respecting character evi¬ 
dence was deficient in that it advised the Jury character 
evidence “might” or “may” support a verdict of not 
guilty; neglecting to state, in addition, that character evi- 
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dence is sufficient to support a verdict of not guilty not- 
withstanding the fact that in the absence of snch character 
evidence the Jury might be convinced of guilt beyond a 
reasonable doubt. 

4. And for such other and further reasons as may be 
urged at the hearing of this Motion. 

/s/ T. Emmett McKenzie 
T. Emmett McKenzie 
/s/ Myer Koonin 
Myer Koonin 
/s/ Kenneth D. Wood 
Kenneth D. Wood 

Service Acknowledged: 

/s/ W. Hitz 

• • • • 

231 Filed May 26 1950 Harry M. Hull, Clerk 

On this 26th day of May, 1950, came the attorney 
of the United States; the defendant in proper person, and 
by his attorney, T. Emmett McKenzie, Esquire; where¬ 
upon the defendant’s motion for a new trial, coming on to 
be heard, after argument by counsel, is by the Court over¬ 
ruled. 

By direction of 

Jennings Bailey 

Presiding Judge Criminal Court # 2 
Harry M. Hull, Clerk 
By /s/ C. H. Milstead 

Deputy Clerk 

Present: 

United States Attorney 
By Frank Patton 
Spec. Assistant to the 
United States Attorney General 


232 Filed May 29 1950 Harry M. Hull, Clerk 


United States of America 
v. 

Albert F. Graham 
No. 585-50 

On this 26th day of May, 19 50 came the attorney for the 
government and the defendant appeared in person and 
by counsel, T. Emmett McKenzie, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Grand Larceny as charged and the court having 
asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause 
to tiie contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Six (6) 
Months to Eighteen (18) Months. 

It Is Ordered that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Mar¬ 
shal or other qualified .officer and that the copy serve as 
the commitment of the defendant 

/s/ Jennings Bailey 
United States District Judge. 

• • • • 

233 Filed May 26 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant 416 Fifth St. N. W., 
City . 

Name and address of appellant’s attorney T. Emmett 
McKenzie, 416 Fifth St.—Kenneth D. Wood, 426 Fifth St. 
N. W. 
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Offense Larceny By Trick. 

Concise statement of judgment or order, giving date, 
and any sentence Sentence 6 to 18 months—on Verdict 
of guilty—pronounced May 26,1950. 

Name of institution where now confined, if not on bail 
District Asylum & Jail. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

/s/ Albert F. Graham 

Appellant 

/s/ T. Emmett McKenzie 

Attorney for Appellant. 

Date May 26,1950. 

• • • • 

21 Francisco Gal 

was called as a witness and, being first duly sworn, 
testified as follows: 

Direct Examination 
BY MR. PATTON: 

22 Q Will you state your full name, please? A My 
name is Francisco Gal. 

Q What is your occupation, Mr. Gal? A Chef. 

Q Where were you born? A In Hungary. 

• • • • 

Q How long have you been in the United States? 
A Since 1943. 

• • • • 

23 Q Are you a citizen of the United States now? 
A Not yet. 

Q You have made application for citizenship? A Yes, 
sir, I did. 

• • • • 

Q Mr. Gal, do you know the defendant in this 
case, Mr. Albert F. Graham? A Yes, sir. 
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Q Will you speak up so that we can hear you? A 
Yes, sir. I know him. 

Q When did you first meet Mr. Graham? A Mr. 
Graham—I met him in this year, 1950, on February 2. 

Q Where did you meet him? A I met him at the 
office of Evan T. Davis. 

Q At the office of whom? I did not get it. A I don’t 
know that was his office or Evan Davis’ office that I met 
him. 

Q Was that a law office? A Pardon me, sir? 

Q Was that a lawyer’s office? A Lawyer’s; that is 
right. 

Q Do you know the name of the building in which 
that office is located? A Yes, sir. 

25 Q What is that? A Fifth, Street, the Colum¬ 
bian Building. 

Q The Columbian Building, on Fifth Street? A Yes, 
sir. 

Q Is that in Washington, in the District of Columbia? 
A Yes, sir. 

Q You say that was on February 2? A Yes, sir. 

Q Of this year? A Yes, sir. 

Q Now, at the time you met Mr. Graham on February 
2 in his office, who else was present? A Who was pres¬ 
ent? There was a lady I don’t know—that is his secre¬ 
tary—and Mr. Graham. 

Q Was there any conversation between you and Mr. 
Graham at that time ? A Pardon me, sir ? 

Q Was there any conversation between you and Mr. 
Graham? Did you talk to him, and did he talk to you? 
A I did ask about Mr. Davis—Where is he?—And he 
tell me he is not in town; he is in Florida. 

Q Now, tell everything that was said by Mr. Graham 
and by yourself at that first meeting. A Yes, sir. 

Q Just tell the jury everything that was said. A 
Then he ask me why I want to see Mr. Davis, and I 

26 told to Mr. Graham I would like to talk to Mr. Davis 
about my situation what I had, and he asked me, 
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“What is it?” He may handle it. 

Q Who was Mr. Davis? A Mr. Davis? I know him. 
He was my lawyer before. 

Q You had employed Mr. Davis as your lawyer before 
this occasion? A Yes, sir. 

Q All right. A Then I told, “What about it? I lil ^ 
to see Mr. Davis”; and he say he may help me; “What 
is it?” 

I told him what, and I don’t ask him otherwise, because 
I had been arrested in 12th of January. 

Q Of 1950? A 1950. 

Q Yes. A Then I said, “I been arrested in 1948, and 
Mr. Davis was my lawyer”; and he said, “What was the 
trouble?” 

I told Mr. Graham, “I don’t like to have otherwise 
know. What can I do and what help may I have it?” 

Q All right. Go on. A And he told me—I mean I 
told him that night I was arrested, police officer took me 
to the station and charged me for disorderly conduct, and 
I pay $25, and they let me go home—Oh, excuse me; 
27 I am sorry. I had not the $25 in my pocket; I had 
only $14, and they let me go home for the money, 
and I went to home, 3100 Woodland Drive, and took more 
money and got back to the station—the police station— 
and I paid $25. 

Q Now, at the time you paid the $25, did you get a 
receipt at the police station for that money? A Yes, sir, 
I did. 

• • • • 

29 Q Now, Mr. Gal, you stated that you had told 
Mr. Graham about this arrest? A Yes, sir. 

Q Continue with the conversation between you and Mr. 
Graham there in his office. A Yes, sir. Then I been ask 
him—I told him I were very much worried because I had 
made my application for citizenship, so I wouldn’t like 
to be in any trouble, and what can I do? 

And he said, “The best thing you can do—I tell you 
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something. I can’t tell. I have to talk to the policeman. 
Yon have to pay money for that, because the money is 
talk.” 

Then I did ask, “What is? How much? Because I am 
working man. I have to work hard for my every penny. 
But I don’t like to be in trouble, and I do what I can. If 
you think that is the best, if you can do it, what you can, 
I don’t mind.” 

Then I ask him how much money—First, I ask him how 
much is—he want for his service. 

Q His fee? A His fee. He charge me $200. He ask 
me how much I would pay for Mr. Davis. I told $200, and 
he be charge the same. 

Q All right What else was said? A Then he 
30 said he talk to the police and go over and help me. 

I am not in trouble, but don’t mention the money 
for nobody and for the police either. 

Q He said, “Don’t mention money to anybody”? A 
Yes, sir; nobody. 

Q Did he tell you how much money he wanted for the 
police? A Then he tell me $2,000. 

Q What did you say? A I said, “It is too much 
money, but I try to get the money if it is the way I can 
do it, because I don’t know about—what is it?—the trouble 
I am in—what I have to do, because I know not what the 
law is in the United States.” I do everything what he 
advise me. 

Q Mr. Gal, do not talk quite so fast. Do you under¬ 
stand me? A Yes, sir. 

Q Because I want the reporter to hear. Sometimes^ 
can’t understand you. A Yes. 

Q Try to slow down a little bit. 

THE COURT: The reporter is not the important one 
on that. I think the jury is the most important one. 

MR. PATTON: That is correct, Your Honor. 


BY MB. PATTON: 

Q Mr. Gal, did you give Mr. Graham any money 
31 at that time before you left his office? A Yes, 
sir; I gave him $300 that was in my pocket, and he 
gave me a receipt. Two hundred for his service. He 
signed it on the receipt, and I leave hundred dollar for 
him next day, when I go to get my money. 

Q What was said about getting the money for him 
next day? A I didn’t tell him I have money in the bank. 
I told him I go to try to ask somebody or someone help 
get the money. But I had money in the Biggs National 
Bank, savings bank account. 

Q At the time you gave Mr. Graham the $300, you say 
he gave you a receipt? A Yes, sir. 

• • • • 

35 Q Mr. Gal, that was on February 2? A Yes, 
sir. 

Q About what time of day? A That was Thursday 
afternoon, about three o’clock, when my day was over. 

Q When did you next see Mr. Graham? A The day 
following, in the morning, because he told me I have to be 
there in the morning exactly 12 o’clock at noon. 

Q In his office? A In his office. 

36 Q At 12 o’clock the following day? A Yes, sir. 
Q Did you go to his office the following day? A 

Yes, sir, I did. I did get the money. I have it there at 
the Riggs Bank, and I went to see again Mr. Graham at 
his office. 

*Q How much money did you get from the Biggs Bank? 
A Nineteen hundred dollar. 

Q How were you paid that money at the bank? How 
did you get it? A That was two five-hundred dollar and 
nine one-hundred dollar bill. 

Q Then you went to Mr. Graham’s office? A Yes, sir. 
Q What time did you get there? A I got there about 
ten minutes—I don’t know exactly—ten or fifteen minutes 
before noon. 
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Q Tell the jury just what happened and what you did 
when you got to Mr. Graham’s office that time. A Then 
Mr. Graham was not in at his office. The young lady, his 
secretary, was there, sitting at the phone. Then I sat 
down in the waiting room for a few minutes until Mr. 
Graham came. Then I walked into his office, and he shut 
the door. 

Q That is, into the private office off the reception 

37 room? A It is a private office, yes, sir. 

Q What happened in there? A Then he asked 
me, “Did you get the money?” 

I said, “Yes, I did.” 

He said, “Then, just sit down, and the police officer will 
be here.” 

Q Pardon me. Not quite so fast He said what? A 
He said, “Sit down and make you comfortable, and the 
police officer will be here.” 

Exactly, that is correct. 

“But don’t show any upset or any worry. Just sit down 
quietly, and he go to talk to you.” 

Q He said, “Don’t show any upset”? Do you mean 
excitement? A That is it, yes, sir. I am sorry; I can’t 
express myself correctly. Just however I can. I try. 

MR. PATTON: I am sorry that sometimes I am ask¬ 
ing leading questions, Your Honor, but it is necessary 
because I think the witness sometimes does not under¬ 
stand. 

THE COURT: Very well. 

BY MR. PATTON: 

Q All right. Continue with the conversation, now, be¬ 
tween you and Mr. Graham. A Yes. It wasn’t 

38 much more conversation. When he asked me the 
money, and I asked about Mr. Davis again, I said, 

“Mr. Davis is a very nice man,” and he said, “Well, just 
the same; me or Mr. Davis. Mr. Davis work for me.” 
Q He said “Mr. Davis works for me”? A Yes, sir. 
Q Did anybody else come to the office while you were 
there? A No, nobody, sir. 
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Q At any time did yon see anybody else? A No, sir. 
Q Did yon see any police officers? A The police offi¬ 
cer came there 12 noon. 

Q What police officer was that? A The one which 
is arrested me on January 12, that night. 

Q That is, the officer who had arrested you? A Yes, 
sir. His name—I don’t know the first name; the last 
name is Williams. 

Q Officer Williams? A Yes, sir. 

Q Will yon tell everything that was said and done 
by yon and by Mr. Graham and by Mr. Williams, when 
Mr. Williams came? A Mr. Graham, when Mr. Williams 
come, he went ont and left the office for a few min- 

39 ntes, and Williams, the officer, just stayed a few 
minutes, and he told me, “I told you yon aren’t in 

trouble, and I am not putting you in trouble. This was 
over that night when you paid $25. This is not trouble 
at all,” and he shook hand with me, and I shake hands 
with him for his kindness to make me feel better. 

Q Did Officer Williams then leave? A Then he left. 
Then Mr. Graham came in, and he said, “Now, what did 
the officer tell you ?’ ’ And I said. 

He said, “I told you he is very nice.” He said, “See 
how easy? That is what I told him. Money is talk.” He 
told me again. 

Q What did you do? A Then I put out the nineteen 
hundred dollar on his desk. 

Q What did he say? A He didn’t say anything. 
After, he said, “Well, it is all right,” and give me his 
card. 

Q Did he give you any receipt for that money? A No, 
not for the nineteen hundred dollar, because he said to 
me, two or three times before, “Don’t mention the money 
for nobody. ’ ’ Then I didn’t. 

• • • • 

40 Q I show you Government Exhibit 6 for iden¬ 
tification and ask you if you know what that is. A 
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This is the card what Mr. Graham gave me and told me, 
“if any time yon need help, yon just come or call me, 
and I be help for yon any time.” He give me. 

• • • • 

41 Q Now, Mr. Gal, np to this time, had yon ever 
employed Mr. Graham before? A No, sir. 

Q On any matter? A No, sir, I did not. 

Q Had yon ever been acquainted with Mr. Graham 
before this occasion? A No, sir. 

Q Yon stated that yon had employed Mr. Davis because 
of an arrest in 1948? A Yes, sir. 

Q Now, did yon pay Mr. Davis when yon employed 
him? A Yes, sir. Only two hundred dollar for his serv¬ 
ice. 

Q That was because of the first arrest? A Yes, sir. 

Q Did yon pay Mr. Davis any more money after that 
time? A I pay in 1949, when I made my application for 
my citizen paper, and I did a mistake: I didn’t put in 
on the application that I been arrested. 

42 Q Yon made a mistake? A Yes, sir. 

Q All right. A Then I went to see Mr. Davis 

about it. 

I said, “Tell me what I did. It is all right? Or I did 
any mistake because I didn’t put it on?” 

And after, when I was learning in the book how to be¬ 
come American citizen, then I find if I have ever been ar¬ 
rested, yon have to tell when yon apply for citizen paper 
or Immigration and Naturalization office. 

So Mr. Davis told me, “Yon did a mistake, Frank, but 
only thing yon can do—I help you. I go to look after that 
and will correct it. Yon did a mistake”; and he told okay 
to write a letter, and I paid two hundred dollar for that. 

Q Mr. Davis wrote a letter, and yon paid him a fee 
for that ? A But I didn’t see the letter. 

Q But yon paid him $200? A Yes, sir. 

Q Now, at the time yon went into Mr. Graham’s office, 
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did you owe either Mr. Graham or Mr. Davis any money? 
A No, sir. 

Q Did you ever receive a bill from either Mr. Graham 
or Mr. Davis for any services ? A I did not 

Q Has Mr. Davis or Mr. Graham ever told you 

43 that you owed any more money to either one of 
them? A No, they did not 

Q Is either Mr. Davis or Mr. Graham doing any work 
for you at this time ? A No. 

Q At the time you paid Mr. Graham the $1,900 and 
the $300— A Yes, sir. 

Q —were those payments in Washington, in the Dis¬ 
trict A Excuse me, sir? 

Q Did you make those payments to Mr. Graham in 
Washington here, in the District of Columbia? A Yes, 
sir. 

Q Have you ever talked to Mr. Graham since this 
case started? A I didn’t 

Q Why did you pay Mr. Graham the $1,900? 

MB. GOLDSTEIN: I object to that, if Your Honor 
please. 

THE COUBT: I sustain the objection. 

MB. PATTON: I think he has answered it. You may 
ask the witness. 

Cross Examination 
BY MB. GOLDSTEIN: 

Q Mr. Gal, is Mr. Davis representing you now? A 
He didn’t. I didn’t talk to him to represent me. 

44 I met him here this morning when I came here, and 
he said— 

Q No, no. My question, Mr. Gal, is simply this: Is 
he representing you in any matter now? A I don’t 
know, because I didn’t took him to represent me. 

Q You stated on direct examination that neither Mr. 
Davis nor Mr. Graham was doing any work for you now. 
A No. 
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Q In 1949, you employed Mr. Davis to represent you 
in connection with the difficulties that you anticipated 
or that you expected with the Immigration Service; is 
that not correct? A Yes, sir. 

Q Now, since that time have you ever discharged him? 
A What that mean: discharge? 

Q Have you ever told him you don’t want him any 
more? A No, I didn’t. 

Q Mr. Gal, you first came to know Mr. Davis in 1948? 
A Yes, sir. 

Q Mr.' Graham and Mr. Davis have offices together? 
They are in the same office? A Yes, sir; but I didn’t 
know that. 

Q You didn’t know it? A I didn’t know that 

Q Isn’t it a fact that Mr. Graham’s name is on 
45 the door, as well as Mr. Davis? A I don’t know. 

I never have been going to see the door. He gave 
me his card, and I was going just on the number. 

Q Isn’t it a fact that on the window—it is right across 
the street—Fifth Street—is it not? The office is right 
across the street here? A Yes, but I never took a look 
at that. 

Q You never took a look at what? A What is it on 
the window, because I had his card. 

Q You had Mr. Davis’card? A Yes. 

Q And you never saw the names on the window, the 
names that say, “Albert F. Graham” and “Mr. Davis”? 
A No, I didn’t 

Q You never saw them on the door? A At the door? 
Whose? 

Q The door where you go into the office. A No, I 
didn’t read it, because Mr. Davis before was my lawyer. 
Maybe I took a look. I wasn’t looking for Mr. Davis the 
first time. Somebody got me Mr. Davis. 

Q How many times have you been in that office since 
you have known Mr. Davis and Mr. Graham? A I was 
there in 1948, after—when the case was— 
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Q Mr. Gal, you understand English, do you not? A 
Not very well. 

46 Q How many times were you in that office? A 
About two or three times. 

Q Altogether? A Altogether. 

Q In the two years that you knew Mr. Davis? A Yes. 

Q You were in there only two or three times? A 
Yes, sir. 

Q Now, Mr. Gal, you were first arrested in 1948? A 
Yes, sir. 

Q That was by Officer Fouchett? A I don’t remem¬ 
ber his name. 

MB. GOLDSTEIN: Will you see if Officer Fouchett 
is in the witness room? 

A DEPUTY MARSHAL: All the witnesses have been 
excused. 

MR. GOLDSTEIN: That is all right 
BY MR. GOLDSTEIN: 

Q That was upon a charge of indecent— 

MR. PATTON: I object to that, if the Court please. 
It has no part in this case at all. It is not material to 
the issue and is not part of the issue in this case. The 
details of a prior arrest have nothing to do with this case 
whatever. 

THE COURT: Your question is whether he employed 
Mr. Davis in connection with that charge? 

MR. GOLDSTEIN: Yes, if Your Honor please. 

. 47 That has all been rather fully developed on direct 
examination. 

THE COURT: I think so. I overrule the objection. 
BY MR. GOLDSTEIN: 

Q That was upon a charge of indecent assault, was 
it not ? A Pardon me ? 

Q When you were arrested in 1948 by Officer Fouchett, 
that was upon a charge of indecent assault, was it not? 
A The charge was? 
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Q Yes. Do yon know what the charge was? A At 
that time I spoke less English than I do now. 

Q Do yon know why yon were arrested in 1948? A 
The officer told me. 

Q What did the officer tell yon yon were charged 
with? A He told me abont—what yon say? I can’t 
pronounce it 

Q An indecent—Do yon know what that means? A 
No, I don’t 

Q Yon were charged with indecent assault. A I don’t 
know what it mean. 

Q Do yon remember when that arrest was? Do yon 
remember in 1948 ? A In 1948, in July. 

Q Where were yon arrested? A I have been ar¬ 
rested at the Franklin Park. 

48 Q Franklin Park? A Yes. 

Q That is a park oh Thirteenth between I and 
K? A Yes, sir. 

Q Is that correct? A Yes, sir. 

Q After yon were arrested, yon were taken into cus¬ 
tody, and yon first met Mr. Davis in court, I believe; isn’t 
that correct? A No. 

Q Someone employed him for yon, and he came over 
to see yon? A The police station. 

Q At the police station? A Yes, sir. 

Q He appeared for yon in court the next day? A 
Yes, sir. 

Q Yon paid him, I believe, $200? A Yes. 

Q Mr. Davis had the case dismissed? A Yes, sir. 
Q In 1948? A Yes, sir. 

Q That is correct, is it not? A Yes, sir. 

49 Q Between 1948 and July, 1949, did yon see Mr. 
Davis? A No; just in 1949, when I made my 

application for citizenship. 

Q Now, Mr. Gal, is it not a fact that yon were inter¬ 
ested in opening or purchasing a restaurant? A No. 
Just when I was at his office, conversation came up, and 
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he—because I am a chef—and he said to me he knows I 
am in kitchen and cook in Hungary. He tole me it is 
going to be nice to have a nice restaurant when I am 
here in Washington, because he knows I was cook in Hun¬ 
garian. 

I said, “Well, that is idea, but not yet. I want to be¬ 
come, first, an American citizen, and I have to save more 
money, because if I want to make any business, I need 
a lot of money.” 

Q In June, before you went to see Mr. Davis about 
your naturalization case that you told us about, you filed 
a petition for naturalization, did you not? A Yes, sir. 

Q I show you what is marked as Government Exhibit 
2 and call your attention to the signature “Francisco 
Gal.” A Yes, sir. 

Q I will ask you whether or not that is your signa¬ 
ture? A Yes, sir. 

Q I call your attention to question No. 20. Did 
50 you fill this thing out? A No. I gave it to the 
Immigration and Naturalization office. One wit¬ 
ness of mine filled it out, because I can’t write good 
English. 

Q Can you read English? A Yes. 

Q I call your attention to question No. 23, which reads 
as follows. 

Pardon me; that is the wrong question. It is question 
No. 24: 

“Have you ever been arrested or charged with viola> 
tion of any law of the United States or State or any 
city ordinance or traffic regulation?” 

I will ask you whether or not your answer to that was 
not: “No”? A Yes, because I didn’t know. That is 
when I made mistake. 

Q Was it a mistake? Or isn’t it a fact, Mr. Gal, 
that you were deliberately trying to conceal from the 
Immigration Service the fact that you had been arrested 
for indecent assault? You knew you had been arrested, 


21A 


did you not? A I did, but I didn’t know that at that 
time I have to put in, because when I make application, 
after that I start to learn some more English, because 
I was always busy, and I can’t go; I had no time. 

51 That is where I was going to see Mr. Davis to 
tell me what can I do about it 

Q After you filed this, you went to see Mr. Davis? 
A It was already in the Immigration and Naturaliza¬ 
tion office. 

Q At the time you filed this, in June, 1949, you could 
read English, couldn’t you ? A I did. 

Q You understood the question, did you not? When 
the question was asked, “Have you ever been arrested?” 
you knew what that meant? A Yes, but I didn’t— 

Q Wait a minute. 

MB. PATTON: Let him explain. 

THE COUBT: He has answered the question. Pro¬ 
ceed. 

BY MB. GOLDSTEIN: 

Q It was after that, after you had filed this applica¬ 
tion, in which you stated you had not been arrested, that 
you went to Mr. Davis and told him, did you not, that 
you were worried because you had answered a question 
improperly? A I wasn’t worried, because I was sure 
of my mistake. 

Q It was just a mistake? A Yes. I said, “You 
let know, Mr. Davis,” and he go to tell me, because 

52 I didn’t read the application. I just get that by 
my book, what I was learning for to become Ameri¬ 
can citizen, after I find out I did a mistake. 

THE COUBT: The jurors will be excused until half 
past one o’clock—1:30. 

(At 12:30 p. m. a recess was taken until 1:30 p. m. of 
the same day.) 

• • • • 

Q Mr. Gal, before the recess, we were talking about 
Government Exhibit 2 and your response to question No. 
24. A Yes, sir. 
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Q Did you see that portion of the same exhibit, which 
reads as follows: 

53 “I certify that all the statements made by me 
in this application and form are true to the best 

of my knowledge and belief”? A I am sorry; I don’t 
understand. 

Q You don’t understand? A No. 

Q You signed this, and you don’t understand what it 
meant (indicating)? A Would you repeat the question? 
MB. PATTON: I can’t hear him answer. 

BY MB. GOLDSTEIN: 

Q I skip a little bit, Mr. Gal. Did you read that 
last line on the second page of Government Exhibit 2 
before you signed it? A I don’t remember if I did. 
Q You don’t remember? A No. 

Q Do you know Mrs. Wilma Feher? A Yes. 

Q Do you know Mr. Joseph Brett? A Yes, sir. 

Q Were they the witnesses for you on your Petition 
for Naturalization? A Yes, sir. 

Q When was your Petition for Naturalization 

54 signed by you? A That was when I made my 
application, in June, 1949. 

Q Isn’t this a copy of your Petition for Naturaliza¬ 
tion? A I don’t know if it is. I don’t know what is 
here. I didn’t see that before. 

Q You didn’t see that before? A No. 

Q Isn’t that a copy of it? Look at it A Yes, 
that is the copy. 

Q Isn’t it a fact that this was signed on the 28th 
of September, 1949? A Yes. That was when I had a 
hearing—preliminary hearing 

Q At that preliminary hearing, Mrs.—how do you 
pronounce that name? A Feher. 

Q Mrs. Feher and Mr. Brett were present, were they 
not? A Yes. 

Q They were present when you answered questions? 
A They wasn’t in. 
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Q Where did this examination occur? A In the Im¬ 
migration and Naturalization office. 

Q Were yon present when they were questioned 

55 by the examiner? 

MB. PATTON: If the Court please, I am going 
to object to this. I do not know what this is leading up 
to. It is entirely beyond the scope of direct examination. 
It has nothing to do with the issue in this case. 

MB. GOLDSTEIN: I think I can develop it. 

THE COUBT: It is a question of how far he him¬ 
self went into the question of his naturalization. I over¬ 
rule the objection. 

BY MB. GOLDSTEIN: 

Q Were you present when they were being questioned 
by the examiner? A They were together. 

Q They were together? A Yes. 

Q Isn’t it a fact, Mr. Gal, that at that time both Mrs. 
Feher and Mr. Brett were asked whether, to their knowl¬ 
edge, you had ever been arrested, and they said, “No”? 
A They say— 

Q Answer my question, Mr. Gal. A Yes, they were 
in, but I don’t know—how do you quote that office? 
First, the lady been asked about it The second time we 
went in the other office, they were in the same time when 
I answered. 

THE COUBT: I do not see that what they said 

56 has anything to do with this case. 

MB. GOLDSTEIN: If Your Honor please, if 
they said in the witness’ presence that to their knowledge 
he had never been arrested, I submit it is relevant in the 
light of his statement that his answer in the prior appli¬ 
cation was a mistake. 

THE COUBT: Were they the witnesses whom he had? 
MB. GOLDSTEIN: Yes. 

THE COUBT: If they are the witnesses whom he 
himself called, then it is relevant and competent. 
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BY MB. GOLDSTEIN: 

Q Now answer the question, Mr. Gal: Didn’t they say 
in your presence that you had never been arrested? A 
Yes, sir. 

MR. GOLDSTEIN: May we come to the bench, if 
Your Honor please? 

THE COURT: Yes. 

(At the bench:) 

MR. GOLDSTEIN: If Your Honor please, I propose 
—and, of course, I have come to the bench for the pur¬ 
pose of advising Your Honor of my purpose— to ask this 
witness if it is not a fact that he is a sexual pervert and 
that he was arrested twice in cases involving this charge. 
I submit it is the kind of matter that affects the witness’ 
credibility. 

MR. PATTON: The Government opposes that, Your 
Honor. 

57 THE COURT: I, myself, think it does, but in 
view of the decisions of the Court of Appeals, I 
will not permit it. I had a case in which the plaintiff 
had been convicted of some crime when he was on the 
road gang, as they called it, and they had offered to 
turn him loose if he would join the Army, but he declined. 
I let that in because, to my mind, it affected his credi¬ 
bility; but the Court of Appeals went very wide in hold¬ 
ing it was not admissible. 

MR. GOLDSTEIN: If Your Honor please, it is im¬ 
portant in this case, particularly in the light of the 
amount of the fee charged. While at first blush these 
two prior charges, one of indecent assault and one of 
disorderly, may seem inoffensive in themselves, and not 
to justify such a fee, nevertheless, this witness was ar¬ 
rested twice on charges involving sexual perversion. 

THE COURT: Of course, if he denied it, you would 
be precluded by his answers. 

MR. GOLDSTEIN: I submit that even in the face of 
denial, I ought not be precluded. 
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THE COURT: I am satisfied of that. The only in¬ 
stance in which you could go into it is because of con¬ 
viction for crime under a statute. You could contradict 
him there, but you would not be permitted to contradict 
him here. I have no question about my ruling. 

MR. PATTON: He has never been convicted, 

58 Your Honor. His first arrest was dismissed, and 
the second arrest was a $25 collateral bond, which 

was forfeited. 

THE COURT: I am not hearing it; I am sustaining 
the objection. 

MR. GOLDSTEIN: Very well, Your Honor. 

(After leaving the bench:) 

BY MR. GOLDSTEIN: 

Q Mr. Gal, after you first saw Mr. Davis in connec¬ 
tion with the case in 1948, I believe you testified that you 
did not see him again until 1949. A No, I didn’t. 

Q Did you call him on the phone? A I did, after I 
had the preliminary hearing—1949. 

Q When was the preliminary hearing? A It was 
September 28. 

Q 1949? A 1949. 

Q But before that time, and before the preliminary 
hearing, did you ever call him on the telephone? A Let’s 
see. When I called him, that was before the preliminary 
hearing. I told him my mistake: I didn’t put it on the 
application blank—my mistake I had been arrested. 

Q Before the preliminary hearing? A Yes, sir. 

59 Q Was that the only occasion? Was there only 
one telephone call? A I don’t remember I called 

him or I dropped in his office to see about it. 

Q Mr. Gal, you were considerably concerned, because 
of the wrong answer that you gave, that you would not be 
naturalized? You were very much worried, were you not, 
that you would not be naturalized? A No. I didn’t 
tell him that. I just dropped in and told him I didn’t 
put it in my application, and what can I do about it? 
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Q No. I say, You were very much worried about it? 
A I was not very worried. 

Q You were not? A Not very worried. Just I went 
up to be sure if I did a mistake or not. 

Q After your conference with Mr. Davis, which I be¬ 
lieve was in June or July, you asked him to represent 
you in connection with that matter? A After the pre¬ 
liminary hearing? 

Q No; in connection with your naturalization. A No, 
I didn’t. 

Q Did you retain Mr. Davis to represent you in your 
naturalization case? A I did not. 

60 Q You did not? A No. 

Q Did you pay him for representing you? A 
Just to make that mistake—to correct it; but I did—but 
I didn’t ask him to represent me. 

Q I don’t follow you, Mr. Gal. Did you employ Mr. 
Davis or not? A What is the question? 

Q Did you ask him to be your lawyer? A When? 

Q In July—June or July—1949. A I asked him—I 
told it already—I asked him. I was see him in his office, 
and I told him why I— 

Q You told him of the trouble you were having? A 
No; I had no trouble. 

Q You had no trouble? A I told him what I did; a 
mistake or not. 

Q That was all that happened? A Yes, sir. 

Q You never asked him to write any letters for you 
or to go down to the Naturalization Bureau to see about 
your case? A No. I told him once, when he told m 2 —I 
told him—he said he go to look up and see it, and he will- 
correct it. But I didn’t see the letter—what he 

61 wrote it When he wrote it, when he sent it, he 
read to me. 

Q Did you see him after that? A No. After I had 
my preliminary hearing, I called him by phone and told 
him it is over, and I told him every thing at the examina- 
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tion office, and he said, “Well, you did well. It is all 
right” 

Q Isn’t it a fact that yon hired him to be your lawyer 
to represent yon, and that he suggested the matter np 
with the Naturalization Bureau? A No. 

Q Nothing like that happened? A No. 

Q You were arrested again in January, 1950? A Yes, 
sir. 

Q You were arrested by Officer Williams? A Yes, 
sir. 

Q For an offense similar to the previous one? A 
What was that, sir? 

Q For the same offense—for the same type of offense— 
you were arrested for in 1948? For the same thing? A 
I don’t understand you. It was the same thing? 

Q You were arrested on January 12, 1950? A Yes, 
that is true. 

Q That was in connection with an indecent assault 
that you made on Officer Williams? 

62 MR. PATTON: If the Court please, I object to 
that. Counsel is assuming something which is not 
in evidence. 

THE COURT: I sustain the objection. 

BY MR. GOLDSTEIN: 

Q It was then that you paid $25 collateral? A Yes, 
sir. 

Q You told us just a moment ago that you were not 
worried about your naturalization case at all; is that 
correct? A I been worried, but not very much that you 
tell me, and what made me worry about the arrest—that 
is what I was worried about it, and I wanted to know. I 
was worried and thinking if it hurt getting my citizen 
paper. 

Q When you were arrested the second time? A Yes, 
sir. 

Q You went down to see Mr. Davis? You went to Mr. 
Davis’office? A Yes, sir. 
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Q Mr. Davis wasn’t there? A Yes, sir. 

Q And yon met Mr. Graham? A Yes, sir. 

Q Yon told him of your trouble and your arrest on 
January 12? A Yes, sir. 

63 Q When was it that you made this visit to Mr. 
Graham? A February 2. 

Q That was approximately three weeks later? A Yes, 
sir. 

Q Did you not tell Mr. Graham at that time that you 
were concerned because of your naturalization case? A 
I told him I want to know what was, because I was ex¬ 
pecting my citizen papers, and I wouldn’t get it any 
trouble comes up. What can I do? That is why I wanted 
to see Mr. Davis. 

Q Isn’t it a fact that you told Mr. Graham that you 
knew or thought you were being investigated in connec¬ 
tion with the other arrest and your naturalization? A 
No, I didn’t. I just mentioned it for Mr. Graham—about 
the arrest. 

O Didn’t you further tell him that you were afraid 
that the investigating officers would find out about this 
second arrest? A I did not. 

Q Didn’t you tell him that you were afraid that if 
they found out about it. the case might be reopened? A 
No, I didn’t. 

Q So far as you knew, when you went to see Mr. 
Graham, the case of January 12 was closed? You 

64 had forfeited collateral? A Yes, that is right. 

0 And you knew it was over? A Yes, sir. 

Q Then, you went to Mr. Graham and told him you 
thought it was going to be reopened? A No. 

Q What did you go to see Mr. Graham about? A 
About—just—not just Mr. Graham. I wanted to see Mr. 
Davis and ask again his advice about the things that hap¬ 
pened, and was hurt anything to get my citizen papers. 

0 You went there for the pumose of finding out 
whether the arrest on January 12,1950, was going to hurt 
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your citizenship papers? A I went to ask Mr. Davis 
about it—what was it—because I wasn’t sure about it 

Q Isn’t it a fact that since you made a false answer 
to the question in your application, you are concerned 
not only with not getting your citizenship papers, but 
also the possibility of deportation? 

MR. PATTON: I object to that, if the Court please. 

THE COURT: On what ground? 

MR. PATTON: The former arrest has nothing to do 
with this arrest. The witness has testified he began to 
worry after the second arrest, in January, 1950. 

THE COURT: Now he is cross-examined on 
65 what ground he has to worry. I overrule the ob¬ 
jection. 

MR. PATTON: Very well. 

BY MR. GOLDSTEIN: 

Q You have been worried also about the possibility 
of being deported to Hungary, have you not? A No, I 
was not worried about that. 

Q You were not? When you went to see Mr. Graham 
was there any discussion about your naturalization case 
at all? A No. I just mentioned the arrest and tell that 
is what I would like to ask Mr. Davis what is it, if I have 
to do something about it or not. 

Q And that is all? A And go to the Naturalization 
office, or what could he do about it, or have to do any¬ 
thing, or is it all right. 

Q Isn’t it a fact that you asked him if he could find 
out whether your case was going to be reopened? A I 
didn’t tell him anything about finding out; I just told 
what has happened. 

THE COURT: Just answer the question. 

BY MR. GOLDSTEIN: 

Q On February 2 you gave him $300? A Right. 

Q He gave you a receipt for $300? A Yes, sir. 
Q On the next day, after withdrawing money 
from the bank, you gave him $1,900? A Yes, sir. 


66 
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Q That was after the police officer came in? A Yes, 
sir. 

Q You are familiar with—you know how Mr. Graham’s 
office is located, do you not ? A Yes, sir. 

Q As you go into the building, you turn to the right, 
and there is a corridor—a hall—that goes down? A Yes. 

Q At the end of the hall is the entrance to the office 
that he and Mr. Davis have ? A Yes, sir. 

Q As you go in, there is a reception room, where Mrs. 
Graham sits? A Yes, sir. 

Q Mr. Davis is to the front? A Yes, sir. 

Q Then, there is another office on the other side, 
where Mr. Graham sits, is there is not? A There are 
not any offices what I saw. One waiting room. 

Q And Mr. Graham’s office? A No; just all to- 
67 gether. A small entrance, or I don’t know what is 
it. The secretary is sitting there. Telephone in 
the same room as the vacant room. And one room to 
the left. That was Mr. Davis ’ room. 

Q And Mr. Graham? A I didn’t know that. 

Q Isn’t that the room where you were when you came 
in on the following day, on the 3rd, and said you went 
into that room, sat down, and talked to Mr. Graham? 
A The second time when I got there in the morning, Mr. 
Graham is not in the office. A lady was alone, sitting 
down, and I had a very short conversation with her about 
Mr. Davis. He said he was very sick, and that is why he 
is away to take a rest in Florida. 

After, Mr. Davis came—I mean Mr. Graham— 

Q Didn’t you go into that room and sit down? A 
Yes. 

Q You talked to Mr. Graham until the police officer 
came In; isn’t that correct? A I didn’t talk in the va¬ 
cant room. We went into Mr. Davis’ office, and he shut 
the door. 

Q Did you see Officer Williams that day? A Not 
yet. After the police officer came. At first, I went into 
Mr. Davis’ office. 
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Q I understand, Mr. Gal, you were in what we 

68 call Mr. Davis’office. A Yes, sir. 

Q You talked with Mr. Graham! A Yes, sir. 

Q Then the police officer came in! A Yes, sir. 

Q Didn’t Mr. Graham leave before the police officer 
came in! A No. He left only for a cup of coffee, but 
after, when Mr.—the police officer came in, he went out— 
Mr. Graham. 

Q The police officer came in to where you and Mr. 
Graham were sitting! A Mr. Graham wasn’t in there. 

Q Mr. Graham wasn’t there when the police officer 
came in! A No; I was sitting. 

Q The police officer told you at that time that you 
had nothing to worry about; that the case was not going 
to be reopened! A He didn’t tell me reopened. He told 
me I am not in trouble at all. He told me I didn’t have 
to worry. 

Q After finding out from the police officer that the 
case was closed and that it was not going to be reopened, 
you then gave Mr. Graham $1,900! A Yes, sir. 

69 Q How much did you give him the day before! 
A Three hundred. 

Q Did you say that you paid Mr.. Davis in June or 
July, 1949, in connection with your naturalization case! 
A In June or July! It was the same time when I told 
him I made application for my second paper. 

Q Weren’t you told at that time by Mr. Davis— A 
In his office. 

Q In his office (continuing)—that the money you gave 
him was a retainer and that there would have to be addi¬ 
tional amounts paid! A I don’t understand that. 

Q When you consulted Mr. Davis about your naturali¬ 
zation case you gave him $200, did you not! A Yes, sir. 

Q Was that to be the full amount of the fee! Is that 
all you were supposed to give him! A No. I gave it 
for to correct that mistake what I did in the application. 

Q Weren’t you to pay him some more money! A I 
don’t pay no more. 
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Q I say, Weren’t you supposed to? A I don’t under¬ 
stand that; I am sorry. 

Q Well, you gave him $200? A Yes, sir. 

70 Q Didn’t Mr. Davis tell you at that time that 
you would have to pay him some more money? A 

No, no. 

Q In connection with that case? A No; that was all. 
Q How much did you pay Mr. Davis in connection with 
the arrest in January, 1950? A I didn’t pay him any¬ 
thing. I didn’t talk with Mr. Davis at all about that. 

Q Mr. Davis did not represent you? You did not have 
a lawyer then? A No. 

Q You merely put up $25 collateral and forfeited it? 
A Yes, sir. 

MR. GOLDSTEIN: Will Your Honor indulge us for 
a moment? 

THE COURT: Yes. 

MR. GOLDSTEIN: May we come to the bench again, 
if Your Honor please? 

THE COURT: Very well. 

(At the bench:) 

MR. GOLDSTEIN: I want to ask this witness the cir¬ 
cumstances of the second arrest. He testified that he was 
not so much concerned about the first one, but that the 
second one was what he was concerned about. I submit 
that that is what he consulted Mr. Graham about. 

71 Now, certainly the jury is bound to draw prob¬ 
ably a wrong impression from an attorney charg¬ 
ing a man $2,000 in connection with a disorderly conduct 
charge. I expect not only the cross-examination of this 
witness to show that it was a sex offense— 

THE COURT: A what? 

MR. GOLDSTEIN: A sex offense—and that, so far as 
my client is concerned, it was a matter of great concern 
to this witness, so far as his naturalization and deporta¬ 
tion were concerned, and that he retained Mr. Davis to 
represent him in connection with this matter. 

MR. PATTON: You mean Mr. Graham? 
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MR. GOLDSTEIN: Retained Mr. Davis and Mr. Gra¬ 
ham in connection with this matter. 

He admits he spoke to Davis about it, and I can’t make 
head nor tail out of it as to why he ever saw Davis except, 
as he says, to correct a mistake that he made. 

THE COURT: You can ask him if he was arrested— 
if it was in connection with the arrest on the sex charge 
that he saw the man—but as to whether or not he was 
guilty or not, I do not think you can go into that He has 
a right to refuse to convict himself. 

MR GOLDSTEIN: I dare say he has, if Your Honor 
please, but, under the circumstances, we ought to be per¬ 
mitted to ask him the circumstances of the incident 
72 which resulted in his second arrest, and to contra¬ 
dict him. 

THE COURT: No, I think not. You can ask him if 
the second charge—if he was arrested, on the second 
charge, on a sex charge, or whatever you call it 

MR. GOLDSTEIN: Well, do I understand Your Honor 
to rule that if he says, “No,” I may not contradict him? 

THE COURT: Yes. 

MR. GOLDSTEIN: Then, may I establish it independ¬ 
ently of this witness? 

THE COURT: No. I mean this: that if he denies— 
No; I think you can do that. As to the other question, 
when you ask him if he was guilty of a sex charge, I think 
that is not proper. 

MR. GOLDSTEIN: But I was going to ask him the 
circumstances of his second arrest, and if he denies it, I 
have the police officer here. The police officer will testify 
as to what occurred. 

THE COURT: Well, do you mean to show that he was 
guilty? 

MR. GOLDSTEIN: No, sir; but to show the nature of 
the transaction, as he was bound to know it, for the pur¬ 
pose of establishing its seriousness as it affected him. 
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THE COURT: You may ask him. Whether I will per¬ 
mit the police officer to testify later on, I cannot say now. 
MR. GOLDSTEIN: Very well, Your Honor. 

THE COURT: One other thing. I will try to 

73 find that case this afternoon that I referred to be¬ 
fore in the Court of Appeals, which I think frankly 

is contrary to law, but I have to follow it. 

(After leaving the bench:) 

BY MR. GOLDSTEIN: 

Q Mr. Gal, isn’t it a fact that in that conversation on 
February 2, you told Mr. Graham that you would get the 
$1,900 from some old man? A Yes, I did, because I 
wanted to tell the truth to him, because I didn’t want to 
let him know I have money in the bank. 

Q Where were you arrested on January 12, 1950? A 
Arrested at Franklin Restaurant, or something like that 
Q You were arrested by whom? A By Police Officer 
Williams. 

Q That was the same police officer whom you subse¬ 
quently saw sometime after that in Mr. Graham’s office? 
It was the same officer? A Yes, sir. 

Q Now, isn’t it a fact, Mr. Gal, that you were arrested 
because you made improper advances to Mr. Williams? 
A What does that mean? I don’t understand. 

Q You saw Mr. Williams on January 12, 1950, 

74 in a restaurant? A Yes, sir. 

Q Where was the restaurant? A Thirteenth 
Street and I. 

Q Thirteenth and I? A Yes, sir. 

Q Is that near Franklin Park? A No park. 

Q Will you speak up, Mr. Gal? I can’t hear you. A 
Thirteenth and L I can’t tell you. In other words, I am 
sorry, because I don’t speak very good English. 

Q lam sorry too, Mr. Gal. 

Where? You say the restaurant is at Thirteenth and I? 
Q And you saw Mr. Williams go into the men’s room? 
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Q In the men’s room? A Yes, because I was that 
night to have a drink and some sandwich. 

Q And yon saw Mr. Williams go into Hie men’s room? 
A No, I didn’t He came after me. I didn’t see hire 
at all before. 

Q Isn’t it a fact that yon made some indecent proposal 
to him? A I did not. 

Q Yon did not? And then he arrested yon? A 
Well, I don’t know what happened, because I was 

75 dizzy.- I don’t know what was going on. How ran 
I tell yon, because I can’t express myself very good? 

ME. GOLDSTEIN: That is all I have to ask yon, Mr. 
Gal. 

• • • • 

76 Lewis TiRmon Williams 

was called as a witness and, being first duly sworn, 
testified as follows: 

Direct Examination 
BY ME. PATTON: 

Q Mr. Williams, will yon state your full name, please? 
A Lewis Tillmon Williams. 

Q What is your occupation? A Private, Metropolitan 
Police Department. 

• • • r 

77 Q Are yon acquainted with a ma n known as 
Francisco Gal, or Frank Gal? A I am, sir. 

Q When did yon first contact Frank Gal? A To my 
knowledge, by that name, it was about January 12th. 

Q Of this year? A Of this year. 

Q Did you place him under arrest upon a charge? A 
I did, sir. 

Q What was done after yon arrested him? A Oh, I 
took him to No. 1 Precinct, where I charged disorderly 
conduct, and he forfeited $25 collateral at that time. 

• • • • 
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78 Q Do you know the defendant, Mr. Albert F. 
Graham? A I do, sir. 

Q When did you next see this man Gal after you had 
placed him under arrest? A It was sometime later. I 
don’t recall the exact date. He was at Mr. Graham’s 
office. 

Q Would that be on or about February 2 of this year? 
A Well, it was sometime after the arrest. The exact 
date I am not positive of. 

Q Did you see him in Mr. Graham’s office? A I 
think he was there—either coming out or going in or 
there. I don’t recall the circumstances as to where he was, 
but I believe he was in Mr. Graham’s office. 

Q Mr. Williams, will you tell the Court and jury how 
you happened to be in Mr. Graham’s office at that time? 
A I had had a call from Mr. Graham, asking me 

79 to stop by his office. I stopped by his office, and at 
that time he asked me had I arrested Mr. Gal. I 

told him that I had, and he asked me the circumstances 
of the arrest, so I told him, and at that time I left his office. 

Q Now, had you, prior to your visit to Mr. Graham’s 
office, talked to him by telephone? A I had received a 
phone call from him, yes. 

Q When was the phone call? A The night before I 
went to his office. 

Q What time did you go on duty, Mr. Williams? A 
About seven o’clock in the evening. 

Q Did he talk to you while you were on duty? A He 
called me to the phone and asked me would I drop by 
his office. I told him I would. 

Q Did he specify the time at which he wanted you to 
drop by? A I don’t recall whether he asked me the 
definite time I could make it—anyway, we wound up by 
meeting at noon the following day. 

Q Was it in response to that phone call that you went 
to Mr. Graham’s office? A It was, sir. 


37 A 


Q What happened when yon got to Mr. Graham’s of¬ 
fice? A I talked to Mr. Graham in his onter office. I 
think it is divided into two parts, and he came ont 

80 and talked to me in his office and asked me about 
the man and the arrest, and I told him the man 

had been arrested, and what for, and that he had forfeited 
$25 collateral. 

Q Approximately how long were yon there altogether! 
A I would say not more than five minutes. 

Q Did you see Gal? Where was he when you got 
there? A I believe he was in Mr. Graham’s inner office. 

Q Is Mr. Graham’s office located here in the District 
of Columbia, in the city of Washington? A It is, sir. 

Q Mr. Williams, did Mr. Graham ever give you any 
money? A He did not, sir. 

Q Did he ever offer to give you any money? A He 
did not, sir. 

Q At that time or at any other time? A He has not, 
sir. 

Q What did Mr. Graham tell you about Francisco Gal*s 
case? In other words, did he say anything to you in re¬ 
gard to the purpose of Gal’s visit to his office? A None 
other than the fact he said Mr. Gal seemed to be upset 
and worried about the case and that he just wanted to 
know the particulars back of the case. That was all. 

Q Did you tell Mr. Graham what disposition had 

81 been made of the case? A I did. 

Q You told him the bond had been forfeited? A 
I did, sir. 

M. PATTON: That is all. 

Cross Examination 
BY MR. GOLDSTEIN: 

Q What is your assignment, Officer Williams—your 
present assignment? A I work with the Vice Squad, 
Metropolitan Police Department. 
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Q What was your assignment on January 12,1950? A 
I was still with the Vice Squad. 

Q I believe you testified that you told Mr. Graham 
about the circumstances or how it came about that Mr. 
Gal was arrested on January 12. A I did, sir. 

Q Can you recall what that conversation was? Can 
you recall what you told him and what he said to you 
about it? A None other than the fact that I told him 
that the man had been charged with disorderly conduct. 

Q Did you tell him any of the circumstances leading 
up to the arrest? A None other than the fact that it was 
a sex angle—or a sex type case. 

Q And that he had posted $25 collateral, which 
82 had been forfeited, is that correct? A That is 
right, sir. 

Q How long have you known Mr. Graham? A Prob- 

ablv over—I have seen him in and out of court for the 
•> 

last several years—last two or three years. 

Q You received a phone call from him in which he asked 
you to drop by his office? A That is right, sir. 

Q Did you see Gal that day? A I believe he was in 
Mr. Graham’s office—inner office. 

Q Did you go into the other office? A I don’t recall 
going into the other office. 

Q Did you go into the other office, shake hands with 
Gal, and tell him that he had nothing to worry about; that, 
so far as you were concerned, the case was closed? A T 
didn’t shake hands with Mr. Gal at all, sir. 

Q Where was it that you arrested him? A I arrested 
him in a men’s room of the Franklin Park Cafe. That is 
located at Thirteenth and I Streets, Northwest. 

MR. GOLDSTEIN: That is all, Officer. Thank you. 
MR. PATTON: That is all. Thank you. 

• • r • 

86 MR. PATTON: Government Exhibit 7, ladies 
and gentlemen, is entitled, “ Statement of Albert 
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Francis Graham, white, 43 years, of 5720 South Second 
Street, Arlington, Virginia, an attorney with offices in the 
Columbian Building, Booms 102 and 103, 416 Fifth Street, 
Northwest.” 

At the top of the statement are the words: 

“Office of the Vice Squad, Metropolitan Police Depart¬ 
ment, Washington, D. C., Monday, February 27,1950, 9:40 
a. m.” 

On the right-hand side: 

“Be: Arrest of Francisco Gal, white, about”—and I 
can’t give the next word because the time is punched 
out— 

“p. m. oh January 12,1950.” 

The statement reads as follows: 

“ ‘I know Francisco Gal as a client of Mr. Evan T. 
Davis and myself. We are associated and have offices 
together at the above address. 

“ ‘Sometime during the latter part of January or the 
first part of February, 1950, as I recall, Mr. Gal 
87 called Mr. Davis several times at the office. Mr. 

Davis was ill and then he wanted to know if he 
could make an appointment with me. I made an appoint¬ 
ment and he came to my office. When he first came in I 
thought it was about an old case that he had, that was 
taken care of by Mr. Davis. I knew that he was trying 
to get his citizenship papers. He was difficult to under¬ 
stand, because of his foreign accent Then I learned that 
he had been arrested again. At that time he told me 
where and when, but I don’t recall it now. He told me 
that he had been arrested in a bath or toilet some place. 
He said that he had been drinking and made a fool of 
himself. I asked him what had happened and he said that 
he had been taken to jail and had to pay $25. Then either 
my secretary or I made a phone call to determine the 
disposition of the case. I don’t recall whether the call 
was made to police court or to police headquarters, but as 
a result of the call I learned that Mr. Gal was charged 
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with disorderly conduct by Officer Lou Williams and had 
forfeited $25 collateral. My recollection is that I called 
the liaison officer in police court to determine if Officer 
Williams was in court I think they told me that he was 
not there. Then I called his home and I am not sure 
whether I talked to him or his wife. As a result of 

88 this phone call I did contact him and as I recall I 
asked him to meet me in court the following morn¬ 
ing. I believe I told Officer Williams what I wanted to 
see him about, but I am not certain. Mr. Gal was in my 
office when I called about the charge and forfeiture, but I 
do not recall whether he was there when I was successful 
in contacting Officer Williams. Before Mr. Gal left my 
office I think I mentioned to him that he owed a balance 
on a case that was handled by the office (I do not care to 
state the amount). There was some additional talk with 
Mr. Gal about his citizenship papers. The crux of the 
whole matter was with respect to his citizenship papers. 
Mr. Gal was told to come back the next day and to bring 
an additional amount of money with him (I do not care 
to state the amount). 

“ ‘To the best of my recollection, Mr. Gal returned 
to my office the next day, but I am not certain of the 

time. When Mr. Gal came to the office I called Police 

Court to see if Officer Williams was in court, because I 
had arranged to meet him there. I don’t recall what I was 
told at Police Court, but as a result of my phone call 

Officer Williams came to my office. Mr. Gal was in my 

office when Officer Williams came in. I told Officer Wil¬ 
liams that Mr. Gal was upset about a disorderly con- 

89 duct case and that he understood the case was going 
to court. Officer Williams said that Mr. Gal had 

put up $25 for disorderly conduct and forfeited and that 
as far as his office was concerned, the case was closed. 
Officer Williams then left my office. Gal stayed there and 
I told him that if he heard anything from the Naturaliza¬ 
tion Board to let me know immediately. Shortly after 
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that Mr. Gal left and I have not seen or heard from him 
since. I haven’t seen or talked to Officer Williams since 
he was in my office on that date. Before Mr. Gal left my 
office he paid me the additional fee for representing him 
that he had agreed to. I gave Mr. Gal receipts on both 
occasions for amounts which I do not care to state. I still 
represent Mr. Gal in the citizenship proceedings and the 
case is still pending.’ 

“Questioned by Lieutenant Richard J. Felber: 

“Q Did you know Francisco Gal prior to his calling 
your office and inquiring for Mr. Davis around the latter 
part of January or the first part of February, 1950? 

“A Yes. I knew him from the previous case the office 
handled for him. 

“Q What was your reason for calling Officer Williams 
when you already knew that the collateral had been for¬ 
feited in the disorderly conduct case? 

90 “A Because Mr. Gal told me that the case was 
supposed to go to court. I wanted to learn from 
the officer whether it was or not. 

“Q Did you make any effort to have the disorderly 
conduct case against Mr. Gal reopened in court? 

“A None whatever. 

“Q Was any money paid to you as your fee by Mr. 
Gal in your office made in the presence of Officer Wil¬ 
liams? 

“A No. 

“Q Did Officer Williams, while in your office, and in 
the presence of Mr. Gal, shake hands with Mr. Gal? 

“A I don’t recall. 

“Q Did Officer Williams, while in your office and in 
the presence of Mr. Gal, state to Mr. Gal that he knew 
he was waiting for his citizenship papers and that he 
didn’t want to put him to any trouble? 

“A I don’t recall any statement like that. 

“Q On the first occasion when Mr. Gal came to your 
office in connection with his case, did you tell Mr. Gal that 
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money talks and that it would be necessary to pay the 
officer $2,000 and then Mr. Gal replied *1 am a working man 
and I don’t have much money’? 

“A Absolutely not. 

‘ ‘ Q Did Mr. Gal ask you what your fee would be ? 

91 “A Yes. 

“Q Did you tell Mr. Gal that your fee would 

be $200? 

“A I stated my fee, but I didn’t say $200. I do not 
care to state the amount. 

“Q Mr. Graham, would you state whether the fee was 
over or under $200? 

“A I don’t wish to state it 

“Q On the first occasion when Mr. Gal was in your 
office, did he pay you the sum of $300? 

“A I don’t wish to state it. 

“Q On the second date that Mr. Gal was in your office, 
did he pay you the amount of $1,900, which were in the 
denominations of two $500 bills and nine $100 bills? 

‘ A I don’t wish to state. 

“Q As a result of any fee which you collected from 
Mr. Gal on either one of the two dates that he was in 
your office, or at any other time, did you give or pay to 
Officer Williams any amount, of money, or anything? 

“A Never at any time did I pay him any money, or 
anything. 

“Q Did you at any time promise Officer Williams 
any money, or anything, in connection with the Gal case? 
“A Never. 

“Q The money you received as your fees from 

92 Mr. Gal, did you deposit it to your account at the 
Second National Bank? 

“A I don’t wish to state. 

“Q Is there anything further you would care to add 
to this statement that I have not already covered? 

“A I believe that it is fully covered. ’ ’ 
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It is signed in the signature of “Albert Francis Gra¬ 
ham.” 

“Statement typed by Detective Sergeant Walter B. 
Vogelsang. 

“Witnesses: Bichard J. Felber, Lieutenant, M. P.” 

• • • • 

93 THE COURT: On further reflection, if you wish, 
you may ask that question you wished to ask of 

the complaining witness. I am still of the opinion that 
you are bound by his answer. I do not know whether I 
can make him understand that he has a constitutional 
right to refuse to answer. I will try. 

MR. GOLDSTEIN: I take it Your Honor will let that 
go until tomorrow, if I wish to ask it? 

THE COURT: Yes. Now, how long will you take in 
the morning? 

MR. GOLDSTEIN: I assume, if we are unable to per¬ 
suade Your Honor that the case should be taken from the 
jury, that we shall be" all of the morning, in so far as evi¬ 
dence is concerned. 

THE COURT: I do not know. Frankly, I am very 
doubtful on this question as to what the law is. In other 
words, the only ground for conviction here would be lar¬ 
ceny by trick. 

MR. PATTON: Yes, sir. 

MR. GOLDSTEIN: Yes, sir. I do not think it is lar¬ 
ceny if Your Honor please. It would have to be larceny 
by trick. 

THE COURT: That is the only one. 

94 MR. GOLDSTEIN: I have some authorities on 
that. 

THE COURT: In other words, if it is embezzlement, 
there is no case to go to the jury. 

MR. PATTON: That is right. 

THE COURT: Or if it is larceny after trust, it cannot 
go to the jury. 
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MR. PATTON: That is right. 

THE COURT: It can only be larceny by trick. 

MR. PATTON: That is right. 

THE COURT: Very well. 

• • • • 

96 THE COURT: I think I will not permit that 
further question you wanted to ask of the complain¬ 
ing witness until I have heard your motion. If I should 
grant the motion to dismiss, it will not be necessary to 
go forward with that. 

• • • • 

(Mr. Goldstein made a motion for a directed verdict of 
acquittal, at the conclusion of which the following oc¬ 
curred:) 

THE COURT: I think if at the time he takes it he has 
intent then to convert it, then he has only custody. I 
think the case will have to go to the jury, Mr. Goldstein. 

• • • • 

149 Albert Francis Graham 

was called as a witness and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 
BY MR. GOLDSTEIN: 

Q What is your full name, Mr. Graham? A Albert 
Francis Graham. 

Q Where do you live? A 5720 South Second, Ar¬ 
lington. 

Q I did not get your answer, Mr. Graham. Where do 
you live? A 5720 South Second, Arlington. 

Q The witness who just preceded you on the stand is 
your wife? A Is my wife. 

Q How long have you been married, Mr. Graham? A 
I am sorry; I don’t know. 
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Q Don’t get nervous. You have been married a long 
time? A It has been some time. 

Q Mr. Graham, where were you bora? A Pennsyl¬ 
vania. 

150 Q Where? A Pennsylvania. 

Q How old are you? A Forty-three. 

Q Where did you receive your education? A Well, 
I received some of it at Duquesne University. I spent 
four years in getting my A. B. there. Four years in 
Duquesne, getting my law degree. Two years getting a 
Ph.D. at St. Vincents. 

Q About when was it that you started practicing law? 
A I got my degree in 1934 in Pennsylvania. Then I 
came to the District, and I have been in the District prac¬ 
ticing, I think, 13 years. 

Q How long have you been located in the offices which 
you now maintain? A The ones I have now, I think I 
am going into the third year. 

Q Do you remember when you became associated with 
Mr. Davis? A It was shortly after he left his own office 
at the D. A.’s office. A little over two years—two years 
or so. 

Q When was it, if you recall, that you first saw the 
witness Gal? A I think I saw him the day Mr. Davis 
had him in the office, and I was going over to court 

Q Do you recall if that was early in 1948? 

151 A Yes. 

Q Did you ever see him up to July, 1949? Did 
you ever see him in the office? A Oh, I saw him several 
times in the office. 

Q Did you have any occasion to talk with him? A No. 

Q Do you recall whether or not— 

MR. PATTON: I cannot hear the witness. 

THE WITNESS: No. I am sorry. I said, “No.” 
BY MR. GOLDSTEIN: 

Q Mr. Patton suggest that probably it would be better 
if you used the “mike.” See how you make out with it 
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Do yon recall whether or not yon were introduced to 
him prior to June, 1949! A Yes, I was. Mr. Davis had 
had some difficulty in some matters of naturalization and 
asked me about it That was the first time I met him 

Q Did you participate? At that time did you partici¬ 
pate in any conference between Mr. Davis and Mr. Gal? 
A Well, no, not with Mr. Gal. I participated in a con¬ 
ference with Mr. Davis, because he said then who it was. 

Q What was the discussion you had with Mr. Davis 
with reference to the naturalization case? A I told him 
the first thing to do, since the insertion of “No” on 
the angle of being arrested was concerned, was to 
152 go down to the Department of Justice immediately. 

As I recall, he left with Mr. Gal; and then it was, 
he says, he couldn’t get anybody at the Department of 
Justice. So I suggested immediately he write a letter. 
That was the only way to get a quick response. 

Q Did you have any discussion with Mr. Davis with 
reference to possible legal ramifications of that problem? 
A Oh, yes, yes. 

Q What was that? What were they, I should say? 
A What were they, you say? 

Q Yes. A Well, I told him from previous experience 
—I do represent a lot of sex cases—I told him since he 
was getting citizenship, it might work a hardship, and a 
serious hardship. In fact, we went over the Miller Act 
a number of times to determine whether there was some¬ 
thing to influence. We discussed the Miller Act, which is 
a sex Act 

Q Did you have any discussion at that time with refer¬ 
ence to the possibility of service that would be required 
in connection with the naturalization, in the event it was 
objected to by the Government? A Yes. I knew from 
the discussions and the quotations on the naturalization 
paper, as I told Mr. Davis, that it might be a criminal 
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action, in all probability, and we would have to try the 
case. 

153 Q Criminal in what respect? A Well, the last 
sheet, I think, Mr. Patton has—and we have one 

in our office—that has the penalty clause of imprisonment 
or $5,000 fine, if I am correct in saying this, for making 
any wrong assertions. 

Q Do you mean the false answer “No” in the applica¬ 
tion? A That is right. 

Q Did you have any other discussion with Mr. Davis 
at that time with respect to the matter? A I think I told 
him that, as I said, the quickest answer we could get was 
by writing, since we could not get any information at the 
Naturalization Board; and when we got an answer, it was 
some two months later. We had heard nothing. 

Q Going back to the occasion of your first discussion 
of this, Mr. Graham, did you have any discussion with 
Mr. Davis with respect to the fee? Did Mr. Davis tell 
you what arrangement he had made? A Yes. It was 
Davis himself who told me he should charge at least $2,000; 
in fact, he said on the stand he thought that was a good 
fee. I told him it should have been much more. 

Q When was the next time, to your knowledge or 

154 your recollection, that you saw Mr. Gal? A I am 
sorry. I had notes, but I left them at my office. 

Q Let me see if we can fix it this way: Did you see 
him on February 2? A It was the latter part of January 
or early February. I do now recall, since the receipt was 
entered yesterday. It was February 31 gave him a receipt 
for it—or the 2nd. 

Q I show you what has been marked as Government 
Exhibit 5 and ask you, with respect to this handwriting 
of the date that appears, other than what is undoubtedly 
in Hungarian, and ask you if that is in your handwriting. 
A All the above is, and my signature, but not this (indi¬ 
cating). 

Q But “Three Hundred ($300.00)”—is also in your 
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handwriting? A Three hundred dollars. I wrote it out 
and then spelled it 

Q This is on your own form of billhead? A That is 
correct. 

Q Does that serve to refresh your recollection as to 
when you next saw or heard from Gal? A That was the 
2nd. 

Q Did you hear from him before seeing him on the 2nd? 
A As I recall, my best recollection is the call. I got the 
call. He asked for an appointment. Davis he asked 

155 for first. 

I told him, “Mr. Davis is still ill.” 

Then he asked whether he could come down to the office. 

I said, “Yes.” 

So then it was he came into the office and talked to me 
about his mattter. 

Q That was on February 2? A February 2. 

Q Will you tell us exactly what transpired at that 
time? A Well, when he came in, as I say, he was so 
ecited and rattled, and talked so brokenly, I thought he 
was talking about his first case he had. 

Q You were aware of the fact that he had been arrested 
for indecent assault in 1948? A Oh, yes'; yes, I knew 
that 

Q Go ahead. A Then, as I say, I thought it was the 
first case he was talking about. That is the reason I 
couldn’t understand what he said, until he said, “Twenty- 
five dollars.” I knew the case was nolle prossed. 

I said, “Well, were you arrested again?” 

Then, he says, “Yes.” 

Then, I asked him, “Where?” 

He did tell me it was in some toilet, I think, the 

156 way he said it. 

Well, I asked him what happened there, and he 
says, well, he had a little beer, and he fooled around with 
a man he didn’t know, that happened to be an officer, and 
he arrested him. He said he was taken to the precinct 
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and paid $25. Then, he was further concerned that the 
case would be reopened. 

Well, my thought was immediately it was the first case 
that the Immigration were after, or the Police Department 
wanted to reopen the case—the first Immigration case. So 
it was at that time that I told him I would call the officer 
and find out exactly what it was. 

At this time my best recollection is that I called the 
precinct or the Police Department—I am not sure-—or 
Headquarters, rather—and I was told that $25 was put up 
and forfeited, and Officer Williams was the officer. 

Q You got that information from either the precinct 
or Headquarters? A One of the two, yes. 

Q That $25 was forfeited? A Forfeited, yes. 

Q Were those calls made from your office while Gal 
was there? A Oh, yes. 

Q He was sitting there? A Oh, yes, while I 
157 made calls to the precinct or Police Headquarters. 

Q Will you go ahead? What happened after 
that? A That was all the information they could give me 
at that time, so when I found out Officer Lewis was the 
officer— 

Q Officer who? A Officer Williams—(continuing) I 
knew he was the sex officer, so I called his home. My best 
recollection on that is that I was either supposed to meet 
him at the court house, or he was supposed to meet me 
at my office; I really don’t know. 

Q What the occasion or the need for calling Officer 
Williams? A Well, as I say, although the $25 was posted 
as collateral, that meant nothing. It could be reopened. 
I thought Immigration was going to reopen it because of 
the first sex matter, or the second sex matter would re¬ 
open the case, and they could do it. 

Q Did Gal express any concern about that? A Very 
much. 

Q About the possibility of reopening the second case? 
A Not only that. He said he will probably be thrown 
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out of the country. That was the reason I called the 
officer to find out whether he would meet me. 

Q What happened after you called Officer Wil- 

158 liams! A Do you want me to answer! 

Q Yes. A As I say, I am not certain of this, 
either, because I did have a lot of clients during that 
week, and whether I was supposed to meet him in court 
or at my office, nevertheless I think I called the court, and 
I was told that he was in another court, but— 

Q Was that the 2nd or the 3rd you called the home of 
the officer! A On the 2nd, yes. This was the following 
day. 

Q You are speaking now, of the 3rd! A Of the 3rd. 

Q Of the 3rd. On the 2nd did you have any discussion 
with Gal with reference to fees! A Oh, yes. Before we 
even started, I said, “Now, you owe a lot of money to 
this firm for the work that has been done. Mr. Davis 
has done a lot of work on this, and we have agreed about 
a fee.” 

He says, “How much money is it going to cost!” 

I told him at that time, truthfully, twenty-five hundred 
dollars. 

Q Twenty-five! A Twenty-five hundred dollars. 

Q That contemplated representation in connec- 

159 tion with Immigration! A Any further matters. 

Q And everything growing out of it! A That 
is right At that time he gave me $300 in cash. The 
next day, as I say— 

Q Pardon me. For that, you gave him this receipt! 
A Yes, I gave him a receipt 

Q Did you have any further conversation with him that 
day! A No, because I told him I would get in touch 
with the officer and find out whether the case was to be 
reopened. I told him to come to the office to find out 

Q Did you tell him to return the next day! A My 
best recollection is that I did. 

Q Did he say anything to you with respect to the 
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balance of the fee! A yes. He says he knew an old 
man who knew all abont him, and who wouldn’t tell any¬ 
thing about him, that would give it to him. 

Q What time did you see him the next day? A Well, 
my best recollection is around noon, or after I left court, 
because all my cases are in the morning. 

Q Tell us what occurred on the next day. A That is 
what I am talking about 

Q February 3. A As I say, it must have been 

160 around the noon hour that I saw him. 

Q After you saw him, what happened? A Well, 
Officer Williams came to the antechamber leading into 
our waiting room there. 

Q Did Gal get there before Officer Williams? A Oh, 
yes, yes. 

Q Did you have a conversation with Gal before Officer 
Williams came? A No. I says I was going to find out 
whether or not this case was being reopened, because it 
was his fear that somebody told him that this case was 
going to be reopened and go to court 

Then, as I say, shortly after that, Officer Williams 
came in. 

Q At the time Officer Williams came in, was Mrs. 
Graham—Mrs. Graham is the secretary in your office? 
A That is correct. 

Q Do you know whether or not she was at the desk? 
A No, because before Gal came in, she excused herself, 
saying she was going to the ladies’ room upstairs. 

Q Where were you when Officer Williams came in? A 
Well, I was sitting at my desk. My arrangement in my 
office, as you probably saw—I have my desk, and a waiting 
chair right to my right and a pane of glass that I can 
see anybody coming in or out. 

161 Q Let us see if we can get that straight. A 
Yes. 

Q As you go into your office—this is a better place 
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(indicating)—as you go into your office here (indicating), 
the doorway is right here; correct? A Yes. 

Q You walk right into the anteroom? A That is 
right. 

Q Is there another doorway? A Yes, leading into my 
private office. 

Q But is there any other doorway between your office 
and the corridor? A Yes, there is. 

Q That would be over here (indicating) ? A Yes, that 
if off my private office. 

Q There is an entrance from the corridor to your pri¬ 
vate office as well as an entrance into the anteroom, and 
another door to your private office? A That is correct 

Q What is that door to the corridor made of? A Well, 
the one through the corridor is glass, the one on the side, 
going into my private office, is glass, and the one from 
the anteroom into my private office is wood—it is all 
wood. 

162 Q Those doors are just half glass? A Yes. 
Those two are half glass, and the other one is all 

wood. 

Q How did you know Officer Williams came in? A I 
just said that I know when anybody comes in. I always 
go to the door when she is not there. 

Q Did you hear him or see him? A Just saw a person 
walk in. I came up and answered it. 

Q You saw a person walk by this door that opens from 
the corridor into your office? A From the ocrridor into 
the office. 

Q And enter into the office? A Yes. 

Q You saw the shadow on the door or glass? A Yes. 

Q What did you do when you saw Officer Williams 
come in? A I went to the outer office—that is, the wait¬ 
ing room—and I says to Officer Williams—I says, “Do you 
know a guy by the name of Gal—or a person by the name 
of Gal?” 

He says, “Yes.” 
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1 says, “What is this? He tells me that he was told his 
case was going to be reopened, and he had to go to court. 
He told me also that he paid $25 collateral.” 

163 He says, “That is true. But as far as our office 
is concerned, the case is closed.” 

Then Officer Williams left immediately. 

Q Do you recall seeing Mrs. Graham at that time? 
A Yes; Mrs. Graham was just coming in. 

Q She came in at just about that time? A Just about 
that time. 

Q After Officer Williams left, what did you do? A I 
went into my own private office. 

Q Was Gal still there? A Gal was still there. 

Q Did you have any further conversation with Gal? 
A I certainly did. I says, “I just talked to the officer, 
and the officer says your case would not be reopened by 
his office at all.” 

Then, he said, “Does that mean anything will happen 
at the Immigration Board?” 

I says, “I can’t tell that, but,” I says, “I hope it 
doesn’t.” 

Q You hoped—? A I hoped it didn’t. Then, he sat 
there for a few minutes again, upset about the fact he 
might be thrown out. 

Q Thrown out? A Out of this country. 

164 Q Deported from the United States? A Yes. 
I at that time admonished him if he heard anything 

from the board to let me know immediately; and as he 
was leaving, it was then he paid $1,900 in cash. 

Q Did you give him a receipt for $1,900? A I cer¬ 
tainly did. 

Q Was it on the same form? A On the same form. 
Q In your handwriting? A In my handwriting. It 
is always in my handwriting, unless my wife takes it in 
the outer office. But on this occasion I did it. 

Q Do you keep copies of those receipts? A No, un¬ 
fortunately. That is the office— 
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Q Yon do not make copies of receipts when yon give 
them to persons? A No. 

Q By the way, where was Mr. Davis at this time? 
A Mr. Davis was ill. He was at the hospital. 

Q How long had he been ont of the hospital? A Yon 
mean while— 

Q Say from the snmmer of 1949 to the early part of 
1950. A I trnthfnlly can’t say. It mnst have been some 
months. 

Q Do yon recall whether or not on the occasion 

165 when Gal came in on Febmary 2 and 3 Mr. Davis 
was ill at that time? Was he in the hospital then? 

A On what occasion, sir? 

Q February 2 and 3, 1950. A Oh, yes, yes. 

Q Do yon recall how long after that it was that he 
returned to the office? A Early March. 

Q When did yon next see Gal, to the best of your 
recollection? A When Dick Felber—I mean Lieutenant 
Felber—called me and asked me whether I knew this man, 
I says I did. 

He says would I make a statement? 

I said, “I would be glad to.” 

I saw Gal there at that time. I didn’t say anything to 
him. He just said, “Hello,” to me; and the next time is 
when they called all of ns to the Grand Jury. I saw him 
there at that time. 

Q Yon testified before the Grand Jury? A Yes, I 
gladly did. 

Q Mr. Graham, in connection with that statement, there 
are references to amounts of money-—questions relative to 
amounts of money, which yon did not answer. A Which 
I did not? 

Q Did not answer as to the amounts. Did yon 

166 have that statement? A Oh, at the police depart¬ 
ment? 

Q Yes. A Well, truthfully, I thought I was using my 
immunity at the police department; and, not under oath, 
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I did not think I had to give them any answer at all except 
a volunteered answer. 

Q Was there in your mind any question of privilege 
or confidence? A Yes, indeed. 

Q Did you have any knowledge of who was being 
investigated? A No, I did not. 

Q What was your thought? A I really didn’t know. 
I got my assumption when Dick called me and talked to 
me. 

Q Was it your thought that Gal was being investigated 
for something? A Yes, I did, because he told me at that 
time Gal tried to commit suicide. That was some three 
weeks after he saw me. 

Q After receiving this $1,900—You received $300 on 
the 2nd and $1,900 on the 3rd? A Yes. 

167 Q What did you do with the money? A The 
money was deposited in the bank by my wife. 

Q Mrs. Graham deposited it? A Mrs. Graham. 

Q What disposition was made of it? Did you make a 
substantial payment on the mortgage on your home? 
A Yes, I certainly did, because I thought I would save 
6 per cent in that way. 

Q Mr. Graham, what is the business arrangement you 
have with Mr. Davis? A Well, Mr. Davis and I entered 
into, I suppose it would be called, a sloppy partnership, 
but I don’t know of any others that lawyers have except 
to say this: they enter into a partnership—like one another, 
and they start a business. 

MR. PATTON: I object to this. 

THE COURT: I sustain the objection. I will strike 
out the answer. The jurors will disregard it. 

THE WITNESS: I apologize. 

BY MR. GOLDSTEIN: 

Q What arrangement do you have? A We pay ex¬ 
penses and share profits. 

Q Share fees? A Share the fees. 



Q The fees that come in. You informed Mr. 
16S Davis immediately upon his return— A Oh, yes, 
immediately. 

Q —of this transaction with Gal? A Yes. 

Q Have you made any division of the fee with Mr. 
Davis? A Not as yet, because we have not arrived at 
a solution of the money matters—of debts owed by the 
firm. And I further might add that Mr. Davis spent quite 
a while just making short visits to the office. 

Q During the period of his illness, did Mr. Davis con¬ 
tribute his portion of expenses? A Not at that time. 

Q So the division of fees was being held in abeyance? 
A Yes, until we arrived at some— 

Q Until you have an opportunity and Mr. Davis has 
an opportunity to adjust what he owed during his illness? 
A That is correct. 

Q I show you what has been marked as Government 
Exhibit 4. That is Mr. Gal’s receipt, that he got A Yes, 
sir. 

Q Do you recall whether or not he showed you that 
at the time he came in to see you in February? A He 
did not have this with him that day. He says he got one, 
but he didn’t have it with him. 

169 Q You asked him about it? A Oh, yes; but 
when he told me $25 was paid for disorderly, then 
I did call. 

Q Mr. Graham, did you at any time tell Mr. Gal that 
you had to. In some manner, bribe Officer Williams with 
$2,000? A Never. 

MR GOLDSTEIN: You may examine. 

Cross-Examination 
BY MB. PATTON: 

Q Mr. Graham, on this matter of the division of fees— 
A Yes, sir. 

Q —between you and Mr. Davis— A Yes, sir. 
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Q —you told Mr. Goldstein there has been no division 
of this $2,200 up to this time? A That is correct, sir. 

Q When was the last time you and Mr. Davis had a 
division of fees? A Shortly before he became ill. 

Q When was that, approximately? A I would say 
about four months, or more. 

Q In what case was that? What case did that concern? 
A It concerned about five or six cases. 

Q Well, give us the names of those cases that you 

170 and Mr. Davis divided fees in. A I don’t have my 
book here. If I could get my book, I could say. 

Q Do you have the book? A Yes. 

Q Do you have a record of those? A I have a record 
of the cases that came into the office. We shared them. 

Q Will you bring those cases? A I will be happy to. 
Q Cases in which you and Mr. Davis divided fees? A 
Yes. I can tell you—there is any amount of cases come 
to the office—I can tell you from that, when they came in, 
how many we shared. 

Q You show your division there between you and Mr. 
Davis in those various cases? A I can tell you what the 
fees are. In my practice you get some retainers, in some 
you don’t get retainers, and some you get two or three 
months later. 

Q I am speaking of money actually divided between 
you and Attorney Davis. A Yes. 

Q I want you tell me now, if you can, the names of 
the cases which you and Mr. Davis have had together and 
in which you have split the fees. A I would have 

171 to get the book; I couldn’t do it from memory. 

Q Do you recall any at this time from memory? 
Can vou name one? A I have had about three or four 
this year. 

Q Can you name one? A That we have split fees on? 
Q Yes. A Yes. The name of—Mr. Davis is here. 
It is a boat case. He knows that by name; I don’t. 
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Q What is the name of itf A It is the handling of 
a boat. 

Q B-o-a-t? A B-o-a-t. That is one I can remember 
in that 

Q You split fees on that? A Yes, that was split 

Q What was the nature of the case? A Well, do I 
have to answer? 

MR. GOLDSTEIN: Without disclosing any confidence. 

THE COURT: He may tell the nature of the case. 

THE WITNESS: All right. I thought I was disclosing 
some confidence of the client 

THE COURT: Very well. 

THE WITNESS: Shall I testify? 

BY THE COURT: 

Q You are not compelled to disclose unless the 
172 case is finished and the case has been tried. Then 
you can tell the nature of the case and what the 
charges were. A It is about a deceased client in a crimi¬ 
nal matter arising out of it. 

BY MR. GOLDSTEIN: 

Q I am afraid the jury did not get that answer. A 
About a deceased client in a criminal matter arising out 
of it. There are several others in it. 

Q Has that case been settled altogether now? A No. 

Q It is pending? A Yes. We have—as I say, I don’t 
know the names, but I think we have about 18 vagrancies. 
I think Mr. Wood has been handling them for some short 
time. He is sitting over there. I don’t know the names of 
them. 

Q Mr. Graham, I am going to ask you to use the 
“mike.” A I say there are about 18 vagrancy cases 
pending. I don’t know the names of them either, but Mr. 
Wood handled some of them. He has been continuing 
them. 

Q Let us get back to the Gal cases. You met Gal 
shortly after his arrest in 1948; is that correct? A Yes; 
I saw him in the office with Mr. Davis. 


59 A 

Q That was the time when Mr. Davis first represented 
him? A Yes, sir. 

173 Q On the indecent assault case, which was dis¬ 
missed; is that right? A Not dismissed; it was 

nolle prossed. 

Q All right. Have your way about it. A I don’t 
mean to be facetious, but there is a difference. 

Q How much fee did Mr. Gal pay Mr. Davis for his 
services on that occasion? A I don’t know what he paid 
him. He told me he paid him $200, and gave me a hundred 
of it. 

Q When did you get your hundred? A I think it was 
in about three or four or five days; I am not sure. 

Q Do you and Mr. Davis have a set of books showing 
these divisions of fees? A No. I will tell you. We have 
clients come in. When we talk to them together in criminal 
cases, we have to take what we can get. I couldn’t make 
any disposition, because I would have to have a stack up 
to the ceiling. I would have five, six, seven, eight—what¬ 
ever it is. We just cut it off that way. 

Q In other words, whenever the time comes to make 
a split. If you feel the time is ripe, you make a split; 
is that right? A I don’t get your connection— 

174 when the time is ripe. 

Q Whenever the occasion arises between you and 
Mr. Davis in a particular case, and you decide to split a 
fee, then you do it; is that right? A When we decide to. 
Mr. Davis and I usually go into a case together. Very 
few cases we handle— 

Q I am talking about the splitting of fees. A That 
is what I am telling you. We usually go into a case 
together with a client and discuss the case with him. After 
the payment is made, then we cut fees. 

Q You cut or split fees in all those cases? A That is 
right. 

Q Do you have any books in your office which show the 
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services that yon render to your clients and the amounts 
which you charge your clients? A No, I am sorry to 
say. If I had to do that, I couldn’t keep any books. I 
would have to get a bookkeeper to do all that. 

Q Do you have any record in your office of any fees 
charged to any client, that you have split fees with Mr. 
Davis on? 

MR. GOLDSTEIN: Pardon me. If Your Honor please, 
I can’t quite follow that. Is it charged or collected? I 
mean there mav be a difference. 

BY MR. PATTON: 

175 Q Well, for whichever way. Do you have any 
record of collections from or charges to your clients? 
A There is a big difference in collections and a big dif¬ 
ference in charges. 

BY MR. GOLDSTEIN: 

Q Just answer the question, Mr. Graham. Do you have 
any record of what you collected? A I think there is 
some record. Mr. Davis had it here. 

BY MR. PATTON: 

Q lam asking you now of yourself. A I didn’t bring 
any books here, sir. 

• Q Do you have any such records? A Yes, sir. 

• • • • 

177 THE COURT: Then, I will hear arguments this 
afternoon and charge the jury tomorrow morning. 
. If you have any special requests for instructions, let 
me have them. 

MR. PATTON: I have one, Your Honor. 

THE COURT: Let me see it 
. MR. GOLDSTEIN: I was going to ask you to give the 
instruction as to character testimony. 

• THE COURT: (Addressing Mr. Patton) I think this 
is substantially correct, but I think I should emphasize the 
fact that the felonious intent must exist at the time of the 
reception of the property. 

• • • • 
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178 THE COURT: Well, I will charge that, as I say, 
in substance, bnt I will more particularly specify that any 
felonious intent to convert must exist at the time of recep¬ 
tion of the property. 

MR. PATTON: I have another one that may take care 
of that. It is substantially the same, except that it is a 
little shorter. 

THE COURT: Well, as I say, I will charge as I have 
indicated, but I will specify particularly that the felonious 
intent must exist at the time of reception of the property. 

• • • • 

179 THE COURT: That would make it robbery, yes. 

I will tell the jury that it is not theft in the sense 

of any surreptitious seizure or taking of property, but it 
is the taking of property with felonious intent at the time 
to convert it to his own use. 

MR. GOLDSTEIN: I think Your Honor should charge, 
in line with my argument on the motion for a directed 
verdict, that if he received it for the purpose of passing 
title, that would not be larceny. If he was authorized to 
pass title to the property, according to the Government’s 
theory of the ease, that would not be larceny. 

THE COURT: I will not charge that in so many words. 
I will charge, if you wish me to, that if at the time he 
received this property he intended feloniously to convert 
it to his own use, without the consent of the owner, then 
he acquired only custody and not possession, and then 
improper use of it would be larceny. 

MR. GOLDSTEIN: In this situation, where the ques¬ 
tion of the nature of the consent is involved, the intention 
of the owner is also involved, and if he gave it to the de¬ 
fendant, intending that he be able to pass title to it, then, 
I submit, under those circumstances it would not be larceny. 

THE COURT: If anybody could explain to me how you 
can define “intent to pass title”—frankly, I do not under¬ 
stand it. 
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180 MR GOLDSTEIN: If it was given, as indicated 
by the witness that he gave it to Graham, so that 

Graham would give it to the police officer, then, before 
the police officer wonld have it for his own, it was to be 
his money that he paid the police officer, so he authorized 
Graham to give the money or, as it were, pass title to the 
money to the police officer. 

THE COURT: I think if he had felonious intent, even 
under those circumstances, and converted it to his own use 
when he received it, under the Myers case it would be 
larceny. You may except to that. 

MR. GOLDSTEIN: Very well. I say in all frankness 
to Your Honor that I have some difficulty in following our 
Court of Appeals on this question. 

THE COURT: I occasionally have that difficulty my¬ 
self. I have one case in which I followed them in a case 
I had tried some years ago. The question came up, and 
they reversed it, and overruled the former case, saying 
that that case had occurred in 1916. Evidently they looked 
on it as an antique. 

• • • • 

181 Cross-Examination (Resumed) 

BY MR PATTON: 

Q Mr. Graham, after you had talked to Francisco Gal 
in your office there the afternoon of February 2, I believe 
it was— A Yes, sir. 

Q —I think you told Mr. Goldstein that you then 

182 tried to contact Officer Williams. A Yes, sir. 

Q Now, you first made a call to Officer William’s 
home, did you not? A My best recollection is yes, sir. 

Q Failing to find him there, you then contacted officers 
of the Vice Squad? A It may have been one or the 
other, yes, sir. 

Q When you contacted the officers of the Vice Squad, 
you did not find Mr. Williams on that occasion, did you? 
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A No. My best recollection is that I got him at home. 

Q Isn’t it a fact that yon called the Vice Sqnad and 
left word with those officers for Mr. Williams to have him 
call you? A I truthfully don’t know. 

Q Yon don’t remember! A I don’t remember. My 
best recollection of it is that I did call his home. 

Q At the time yon were in conversation with the 
officers of the Vice Sqnad— A Yes, sir. 

Q —isn’t it a fact that yon learned at that time that 
there was to be no further .action on this Gal arrest! 
A Oh, no. Not at that time, no. 

Q Didn’t yon know that, in fact, when Officer 

183 Williams came to your office? A No. That is 
why I had him call. The only thing I knew was because 
$25 was pnt np as collateral, Mr. Gal was concerned about 
the fact that it may be reopened. That was the only 
reason I had Mr. Williams come down to the office. 

Q Are yon saying now, Mr. Graham, that yon did not 
know the status of the Gal arrest until after yon talked 
to Mr. Williams in your office? A Well, here is what I 
found out at the precinct: That the disorderly conduct 
charge was docketed and $25 forfeited. 

Q Yes. A Yes, I knew that 

Q Yon knew that. Perhaps yon misunderstood. A 
Perhaps I misunderstood. Yes, I knew then that it was 
disorderly conduct. 

Q After yon had got that information, yon still wanted 
Officer Williams to come to your office? A For the rea¬ 
son that Gal said that the case would be reopened. He 
heard it was going to be reoponed. 

Q Yon wanted to discuss that phase of it with Officer 
Williams? A Yes, sir. 

Q Mr. Graham, your wife, who testified a few moments 
ago, has her quarters there in the outer office, in 

184 what yon call the reception room; is that true? 
A Yes; one end of the reception room 
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Q The other end is what you might call a waiting room? 
A Yes, sir. 

Q In other words, it is a combination stenographic 
room and reception room? A Yes. 

Q Or waiting room? A That is right, sir. 

Q Does your wife act as your secretary? A Yes, 
sir. 

Q She does your typing and answers your telephone 
calls? A Answers phone calls for the office, yes. 

Q She does your stenographic work? A Yes. 

Q Takes your dictation? A Yes, sir. 

Q And makes the necessary transcriptions? A Every¬ 
thing I tell her to do, yes. 

Q In other words, she writes your letters? A Yes, 
sir. 

Q In connection with this office arrangement you had 
with Mr. Davis, did she also do the same type of 
185 work for him? A Answered his phone calls and 
took his messages; but Mr. Davis is a typist him¬ 
self; and we have a typewriter in the office that he calls 
girlish—it has silent type; I forget what the name is— 
and he doesn’t care for it 

Q Do you mean a transcribing machine or dictating 
machine? A Oh, no, not a Dictaphone; it is a regular 
typing machine, but it has silent type. 

Q He uses that? A No, he uses his own. He has 
one. 

Q She does not do any stenographic work for Mr. 
Davis, then, at all, I take it? A Well, I don’t know 
whether she did any or not. I don’t know, sir. 

Q To the best of your knowledge? A To the best 
of my knowledge, no. 

Q She did not type the letter of the 29th of June, 
which Mr. Davis sent to the Immigration and Naturaliza¬ 
tion Service, did she, which is here in evidence as Govern¬ 
ment Exhibit 3? She did not type that letter for Mr. 
Davis, did she? A No, sir. Mr. Davis stays late. We 


65 A 


leave early, because we catch a bus to Arlington, and he 
stays late in the city. 

186 Q I refer you to the initials on the left-hand 
bottom corner of Government Exhibit 3, the initials 

“ETD.” What do those initials indicate? A Evan 
Thomas Davis. 

Q They are the initials of Mr. Davis? A Yes. 

Q The other initials are “ehs.” What do they indi¬ 
cate? A That is “ehs.” 

Q What do those initials indicate? A I don’t know, 
sir. 

Q That letter was not typed by your wife, was it? 
A No, that is not her typing. The lettering is different. 

Q That was not typed on your machine, and the typing 
was not done by your wife? A No, not by her, unless 
it was on his machine. Yes, I guess it was his machine. 
It is larger. 

Q You never sent any letters to the Immigration De¬ 
partment, did you? A No. 

Q You never made any visits over there yourself? 
A No, sir. 

Q So far as you know, Mr. Davis never had any further 
consultation with the Immigration Service, did he? 

187 A If you mean by that did I go with him, no. I 
told him he should go out, when he asked me about 

it, to see what contacts he could make there then. I did 
tell him that. 

Q But whether he actually went, you don’t know? 
A I wouldn’t know, no, sir, except he hold me he couldn’t 
find anybody there who could give him any satisfactory 
answer. It was then I mentioned he should write that 
letter immediately. 

Q The letter was then prepared and sent to the Immi¬ 
gration people at your suggestion? A Oh, yes, sir. 

Q Did you see the answer which was received to this 
letter? A Yes, sir. 

Q Received by Mr. Davis. I show you the answer 
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which he received on this date, July 21, 1949 A Yes, 
sir. 

Q Government Exhibit 3-A. A Yes, sir; I see that 

Q When you read that answer from the Immigration 
people, you knew at that time that Mr. Davis’ letter, Gov¬ 
ernment Exhibit 3-A, had satisfactorily taken care of the 
Gal matter, didn’t you? A No. On the contrary, sir. 
May I see the letter again. 

188 Q Yes. I will be glad to show you Government 
Exhibit 3-A. A If you mean it was pending for 

Mr. Davis, or the case was taken care of— 

Q You knew that there would be no further trouble 
in connection with that answer to question No. 24, which 
Gal had answered “No,” when he should have answered 
“Yes”? A May I read the last part of this last para¬ 
graph? 

Q Surely. A (Reading)— 

“You are informed that no such statement is required” 
—when he was quoting the fact of making an amendment— 
“is required at this time. Mr. Gal will receive a notice 
when to appear for the filing of his formal petition for 
naturalization. ’ ’ 

Q There was nothing further for you as an attorney 
or for Mr. Davis as an attorney to do in connection with 
that matter at that time, was there? A We are waiting 
for it. It would be referred to Mr. Davis, as to his client, 
Mr. GaL He says, “Your client will be informed,” so it 
was a pending matter. 

Q When Mr. Gal was informed to appear at the pre¬ 
liminary hearing, he did appear by himself? A I don’t 
know that, sir. 

189 Q You did not appear for him? A No, sir; I 
didn’t even see him. 

Q Don’t you know, as a matter of fact, that Mr. Davis 
did not appear for him? A I didn’t know about it until 
Mr. Davis told me later he had a conversation with Gal, 
where Gal went down himself. 
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Q Mr. Davis did not accompany him! A Mr. Davis 
was ill. 

Q At any rate, he did not go with Mr. Gal to that 
hearing! A So he told me. I don’t know, sir, that he 
did not go with him. 

Q In connection with yonr interview of the 27th of 
February, this year, by Lieutenant Felber— A Yes, sir. 

Q —which appears here as Government Exhibit 7 ih 
evidence— A Yes, sir . 

Q —yon answered these questions which Lieutenant 
Felber propounded to you, freely and voluntarily, didn’t 
you? A I gladly did, yes. 

Q In answer to one question: 

“On the first occasion when Mr. Gal came to your office 
in connection with his case, did you tell Mr. Gal that 
money talks, and that it would be necessary to pay 
190 the officer $2,000, and then Mr. Gal replied ‘I am a 
working man and I don’t have much money’!” 

And your answer here is: 

“Absolutely not.” 

A Yes, sir. 

Q (Continuing) that is the answer you gave, isn’t 
it! A Yes. 

Q And that is the answer, substantially, which you 
gave Mr. Goldstein a while ago, and it is the answer you 
are giving me now! A Yes, sir. 

Q Is it strictly correct that Mr. Gal said, “I am a 
working man, and I don’t have much money”! Did Mr. 
Gal say anything to you at all about being a working man! 
A Nothing then. As I say, when the fee was mentioned, 
he said, “I have an old man who knows all about me and 
all my troubles. He will give it to me.” So that was all 
there was to that. 

Q He said nothing about being a hard-working man 
or not having much money! A He did not, sir. 

Q Did you tell Mr. Gal that your fee would be $200! 
A No. sir. 
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Q Your answer—I am sorry; perhaps I should have 
prefaced that by some remark, but the question is this: 
“Did you tell Mr. Gal that your fee would be 

$ 200 !” 

191 “Answer: I stated my fee, but I didn’t say $200. 

I do not care to state the amount.” 

Now, what was vour reason for refusing to state the 
amount to Lieutenant Felber? A As I previously stated 
on direct examination, I thought it was a privileged 
communication. It was not a sworn statement. It was 
merely a statement made freely and voluntarily. And, 
as I say, I prefaced it by saying I did not know what the 
case was all about when I was called down there in the 
first place. 

Q That is correct. This was a free, voluntary state¬ 
ment, and not taken under oath! A Yes, sir. 

Q The question as to your charges—the amount of 
your fee, you did not consider to be a privileged matter, 
did you! A I did, sir. 

Q You realized that Lieutenant Felber was trying to 
discover the facts in connection with his investigation, 
didn’t you! A Well, I didn’t consider that as a fact. 

Q Well, did you have any particular reason for not 
telling Lieutenant Felber the amount, other than the fact 
that you considered it to be privileged! A That is 
192 exactly all, until I was sworn by the Grand Jury. I 
told them. They asked me the same question. I 
voluntarily told them then, since I was under oath. 

Q The following questions are of the same nature. 

For instance, here is a question: 

“On the first occasion when Mr. Gal was in your office, 

did he pay you the sum of $300!” 

Your answer was: 

“I don’t wish to state it.” 

A Yes. 

Q Was that also because you felt that that matter was 
privileged! A Yes, sir. 
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Q And the other question: 

“On the second date that Mr. Gal was in your office, did 
he pay you the amount of $1,900, which were in the denomi¬ 
nations of two $500 bills and nine $100 bills ?” 

“Answer: I don’t wish to state.” 

A The same reason. 

Q The same reason? A Yes, sir. 

Q Is that a correct description of the money which 
Gal paid you—of the $1,900? A Oh, yes, sir. 

193 Q That part of it is correct? A Yes, sir. 

Q Now, Mr. Graham, you deposited this? A I 
didn’t hear your question, sir. 

Q You have send that after you received the $1,900 
from Gal, you took that amount of money together with 
the $300 which he had paid you the afternoon before, 
making the total of $2,200, and made a deposit in your 
bank; is that correct? A My wife made it. 

Q That is a joint account, isn’t it? A Yes, sir, a 
joint account. 

Q You and your wife hold that joint account? A Yes, 
sir. 

Q Prior to that time, what had been your highest 
deposit? 

ME. GOLDSTEIN: I object to that, if the Court 
please. 

THE COUKT: I sustain the objection. 

BY ME. PATTON: 

Q How many days after you made your deposit was it 
until you made the payment of $2,000 on your home? 
A The best I can recall, it was about four or five days. 

Q Shortly thereafter? A Shortly thereafter. 

Q At the time you made this large payment on 

194 your home, were any payments due at that time? 
A No, sir. 

Q That was an unexpected payment, wasn’t it? A I 
am sorry; I don’t understand exactly. 
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Q It was a payment which was not dne and which yon 
had not expected to pay nntil yon received this $2,200? 

MR. GOLDSTEIN: Do yon mean it was not required 
under the terms— 

MR PATTON: I said, It was not dne? 

THE WITNESS: I paid monthly payments, yes, bnt 
this payment— 

BY MR PATTON: 

Q Under your contract, yon were required to pay the 
sum of $30 a month, weren’t yon? A No. 

Q How much? A The second trust? 

Q The second trust A Thirty-nine; but they were 
always $50. 

Q You were actually making payments of $50 a month? 
A That is correct 

Q Under your contract, yon were required to pay $39 
a month? A That is correct. 

Q No payments were due at the time yon made 
195 this $2,000 payment? A No, sir. 

Q You stated a moment ago in your direct exami¬ 
nation that yon gave Mr. Gal a receipt for the $1,900. 
A Yes, sir. 

Q What record did yon have in your office, or did yon 
make in your office, in connection with the receipt of the 
$1,900? A Imade no record of it. I have been doing 
it ever since I have been practicing. As I get money in 
my office, I may make a receipt and give it, or it is given to 
my wife, and she makes it out in the other office. 

Q You do not keep duplicate receipts? A No, sir. 

Q So when you gave Gal the receipt for $1,900, all yon 
had then to show for it was the $1,900? A Yes. 

Q Yon say your wife made some record of the receipt 
of it? A Oh, no. I say when I take it in the office, I 
make my own, when they are in with me, when they pay 
me; but if I am not there, or they come to the outer office, 
my wife makes the receipt out 
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Q You were the one who received this $1,900? A 
Yes. 

196 Q It was laid on your desk, wasn’t it? A Yes, 
sir. 

Q I want to know what yon have in your office to show 
that you received it A I made out a receipt. 

Q What entry did you make? A I made out a receipt, 
like you would call this, ‘ 4 1,900 for professional services 
rendered.” 

Q You gave that to Gal? A Yes, sir. 

Q What did you keep in your office to show that you 
had received $1,900 from your client? A I knew what 
I had. 

Q I beg your pardon? A I knew what I got from my 
client 

Q I am sorry; I do not understand. A I knew what 
I got from my client 

Q You knew, and you had it in your mind? You had 
a record up here, didn’t you, in your head? A Yes. 

Q That is the only record you have of the receipt of 
$1,900, isn’t it? A Yes. 

Q That is the only record you have of the receipt 

197 of that $1,900 to this date, isn’t it? A The pay¬ 
ment in the bank made the record. 

Q Does the payment at the bank show you received 
$1,900 from Francisco Gal? A Absolutely no, sir. 

Q You have no other record in your office, or anywhere 
else, to show that you received $1,900 from Francisco Gal; 
isn’t that a fact? A No. 

. - Q Isn’t that a fact? Answer yes or no. 

THE COURT: I will not permit that line of examina¬ 
tion. 

MR. PATTON: I am sorry, Your Honor. 

THE WITNESS: I think we have a record there. 

BY MR. PATTON: 

Q Is there any receipt in your office to show the receipt 
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of $1,900 from Francisco Gal? A It is not a receipt; it 
is written in the account book. 

Q In your bank account? A No, sir. No. In the 
account book. 

Q What do you mean by “Account book”? A Office 
account book. 

Q Your office account book? A Yes. 

Q Does that show that you received, $1,900 from 

198 Francisco Gal? A It shows more than nineteen; 
it shows twenty-two. 

Q You do not have that here? 

MB. GOLDSTEIN: Yes, it is here. 

MB. PATTON: I would like to see it. 

MB. GOLDSTEIN: Here (handing a book to Mr. Pat¬ 
ton). 

THE COUBT: I do not think you should go into any 
other accounts in that book. 

MB. PATTON: May I see that $300 receipt? 

BY MB. PATTON: 

Q Mr. Graham, I am showing you, now, Government 
Exhibit 5, which is in evidence. A Yes, sir. 

Q I call your attention to the printing near the top 
of the receipt, on the left-hand side. A Yes, sir. 

Q It says: 

4 ‘To Professional Services To Date.” 

A “To Professional Services To Date.” 

Q What does that indicate? What does that language 
indicate on this receipt? What is the meaning of it? 
A It means that the case is going on. When I write— 
When the case is finished, it is written, “In Full”—^‘Pay¬ 
ment in Full.” 

Q Isn’t it true that that language indicates that Fran¬ 
cisco Gal had paid you in full for everything you 

199 had done for him up to that time? A No, sir. 

Q You stated that you told Francisco Gal that 
he still owed you more money? A Yes, sir. 
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Q You never had any intention of giving any money 
whatever to Officer Williams, did you? A Never. 

Q And you never offered to give Officer Williams any 
money? A Never. 

Q You never made any suggestion to Officer Williams 
that he would receive a cut? A Never. 

Q Or compensation of any kind? A None whatever. 
MR. PATTON: That is alL 
MR. GOLDSTEIN: That is alL 
(The witness left the stand.) 

MR. PATTON: I would like to recall Francisco Gal. 
Thereupon, 

Francisco Gal 

was recalled as a witness in rebuttal and, having been 
previously duly sworn, testified as follows: 

Direct Examination 

200 BY MR. PATTON: 

Q You are the same Francisco Gal who has 
previously been sworn and has testified in this case? A 
Yes, sir. 

Q Mr. Gal, you were questioned yesterday in regard 
to a $200 payment which you had made to Attorney Evan 
T. Davis. A Yes, sir. 

Q In connection with a mistake which you had made 
in your naturalization papers? A Yes, sir. 

Q How did you make that $200 payment to Mr. Davis? 
A When I was there, I talked about the case— 

Q Speak up, please. Raise your voice. A When I 
was there, and I talked to Mr. Davis, I had no money in 
my pocket; but if he don’t mind to wait until I get my 
check—I was working at that time at the Ceylon Embassy— 
THE COURT: The question is, How did you pay it? 
By check or in currency. 

THE WITNESS: I paid by currency. When I got my 
check— 
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THE COURT: He has answered the question. 

BY MB. PATTON: 

Q You paid it in currency? A Yes, sir. 

201 Q Was any further discussion had between you 
and Mr. Davis in regard to how you should make payment? 
A That was all. He didn’t tell me anything about I 
have to pay any more money. That was alL 

Q In connection with your check, was anything said 
between you and Mr. Davis in regard to your check? 
A Oh, yes, because I told to Mr. Davis I go to get my 
check, if he is tired of waiting, and he said, “All right. 
I know you are going. I wait for you. Give me money, 
and you cash check, because it don’t look very good you 
pay me the check for the lawyer.” 

MR. PATTON: That is all 

THE COURT: Have you any questions, Mr. Goldstein? 

• • • • 

210 Charge to the Jury 

THE COURT (Bailey, J.): Members of the jury: 
The defendant, Albert W. Graham, has been charged by 
the United States in an indictment containing two counts, 
the first of which charges him with stealing the sum of 
$100 from one Francisco Gal; the second count charging 
that he stole the sum of $1,900 from the same Francisco 
Gal. . 

Now, the charge of stealing or the charge of theft 
ordinarily means the taking of personal property with 
intent at that time to convert it to the use of the thief— 
that is, taking it surreptitiously or secretly for the purpose 
of converting it to the use of the party stealing it 

In this case, the form of theft charged—or, rather, the 
contention that the Government makes at this particular 
trial—is the gaining of personal property from the owner 
by trick or fraud. If that is done—if possession is gained 
by trick or fraud—the law treats possession as not being 
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transferred but remaining in the owner, and therefore the 
crime is larceny. That is, if a person by trick or frand 
obtains the property of another with the intent to convert 
it to his own nse, that would be larceny; and if the defend¬ 
ant was guilty of that in this case, he would be guilty 
under this indictment. 

It is necessary, however, in a case of this kind, where 
the charge is obtaining personal property by trick 

211 or fraud, that at the time it is obtained there must 
be the fraudulent intent at that particular time of 

the party taking it to convert it to his own use. If he takes 
it without that intent—if he takes it for the purpose of 
carrying out any agreement or arrangement and after¬ 
ward converts it to his own use—that would not be larceny. 

The question here is, Did the defendant acquire this 
property by trick or fraud, and at the time intend to 
convert it to his own use, and did later convert it to his 
own use? If there was any arrangement between the 
parties by which this money was to be used to bribe or 
pay the police, and at the time the money was transferred 
to the defendant he then intended not to use it under that 
agreement, but to use is for his own use, then he would be 
guilty under this indictment 

It is for you to determine, first, Was there any arrange¬ 
ment between the parties—between the complaining wit¬ 
ness and the defendant—by which this money was to be 
used to bribe or pay the police? If it was intended as a 
fee for services that had been rendered or were to be 
rendered, then there is no larceny at all in the case and 
no criminal charge in it The question is. Was there an 
arrangement of that nature? And if so, did the defendant, 
at the time he received this money, intend not to carry out 
that arrangement but to convert it to his own use? 

212 If he did, then he would be guilty. But, as I said 
before, if there was no such agreement, or if the 

money was paid as a fee either for services that had been 
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rendered or were to be rendered, then the defendant is not 
guilty under this charge, and there would be no criminal 
offense at all. 

These are the questions for you to determine, because 
you are the exclusive judges of the facts in the case. Any 
opinion I may state, either during the progress of the case 
or in my charge, as to any fact shown by the testimony, 
you are not to be controlled by. You are not to be con¬ 
trolled by my views at all as to the facts. That is for you, 
and you only, to decide. It is your duty to follow my 
instructions as to the law. But, as I said, the facts are 
your province, not mine. 

You have heard the various witnesses. You have heard 
their testimony. You should consider the weight to be 
given the testimony of each witness. You should consider, 
in determining that, the appearance of the witness on the 
stand and the manner of the witness in testifying, whether 
the witness’ answer was evasive, or whether he was frank 
and open. You should consider the interest that any wit¬ 
ness may have in the result of this case for any reason, 
by reason of employment or friendship or as a defendant 
in the case, or for any reason that might tend, in your 
opinion, to bias or color the testimony of a witness. 
213 I do not mean by that that you are to disregard the 
testimony of a witness because he is interested, but 
you may take that into consideration in determining the 
weight of the testimony to be given that witness. If you 
find that any witness has willfully testified falsely as to 
any material fact as to which that witness could not 
reasonably be mistaken, you may disregard the testimony 
of that witness in whole or in part, as you deem fit. 

The burden is upon the Government to prove the guilt 
of the defendant beyond a reasonable doubt. The defend¬ 
ant is presumed to be innocent, and that innocence attends 
him throughout the trial and until you have finally rendered 
your verdict As I said, the Government must prove all 
the material facts necessary to his guilt beyond a reason- 


& 




77 A 


able doubt, and that is such a doubt as would cause one of 
you to pause and hesitate before taking some important 
step in life which you were not compelled to take. If you 
have no such reasonable doubt, of course, it is your duty 
to find the defendant guilty. But if you have any reason¬ 
able doubt of the facts and elements necessary to constitute 
the offense with which the defendant is charged, your 
verdict should be not guilty. 

The defendant has offered testimony as to his good 
reputation, and that is a matter to be considered by you, 
because that alone might be sufficient or may be 
214 sufficient to cause a reasonable doubt in your mind 
as to the guilt of the defendant 

Taking all these things into consideration, determine 
whether or not the Government has proved beyond a rea¬ 
sonable doubt that the defendant acquired one or both of 
these sums by fraud or trick, with the intent at that par¬ 
ticular time to convert them to his own use. If he did, 
he is guilty. But if he did not, or if you have any reason¬ 
able doubt as to whether he did or did not, your verdict 
should be, Not guilty. 

If counsel have any further requests or objections, step 
to the bench, and I will hear them. 

(At the bench:) 

MR. GOLDSTEIN: I only wish to repeat the point we 
made on our motion for a directed verdict, Your Honor, 
and except to that portion of Your Honor’s charge in 
which you stated that where a person obtains the property 
of another by trick or fraud, it is larceny. Our position 
is that only where he obtains custody as distinguished from 
the possession, is it larceny. 

THE COURT: Sometime I will ask you to explain to 
me that difference. 

• • • • 
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DISTRICT OF COLUMBIA 
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COII M'PBKSTAT BIfBW T OP T HE CASE 

By a two-count indictment filed in the District Court Albert 
F. Graham was charged with having on February 2 and Febru¬ 
ary 3, 1950, stolen money of Francisco Gal in the amounts of 
$100 and $1,900, respectively (J. A. 3A). Upon arraignment, 
the defendant Graham pleaded not guilty and trial by jury 
was had (J. A. 2A). 

Mr. Francisco Gal, upon being called as a witness for the 
Government, testified that he was an Hungarian chef and that 
he had applied for United States citizenship; that in January 
1950 he had been arrested on a disorderly conduct charge and 
had deposited $25 collateral (which the collateral receipt, ad¬ 
mitted in evidence, showed he had also elected to forfeit); that 
in this connection, on February 2, 1950, he went to the law 
offices of the defendant Graham and Mr. Evan T. Davis to see 


(l) 
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the latter who had formerly acted as his attorney; 1 that he was 
worried about the possible effect of this arrest upon his applica¬ 
tion for citizenship and, in the absence of Mr. Davis, discussed 
the matter with the latter’s associate, the defendant Graham; 
that in response to Mr. Gal’s inquiry, “What can I do?” the 
defendant Graham replied, “ # * * I have to talk to the 
policeman. You have to pay money few that, because the 
money is talk”; that the defendant Graham charged him a fee 
of $200 and told him he wanted $2,000 for the police; 2 that on 
February 2,1950, he gave the defendant Graham $300 includ¬ 
ing $200 for the latter’s services; that on February 3, 1950, he 
returned to the defendant Graham’s office with $1,900 and in 
response to the latter’s inquiry, “Did you get the money?”, 
replied, “Yes, I did”; that thereafter the policeman who had 
arrested him in January came into the defendant Graham’s 
office and that the latter went out for a few minutes; that the 
policeman assured him that the matter was over when the $25 
was paid and that he was not in trouble and was not being put 
in trouble; that, after the policeman left, the defendant 
Graham returned and remarked, “* * * See how easy. 
That is what I told him (sic). Money is talk”; that he then 
put the $1,900 (the balance of the $2,000) on the defendant 

1 Mr. Gal and Mr. Davis, who was later called as a witness for the defense, 
testified that Mr. Davis had been previously employed by Mr. Gal on two 
occasions. The first occasion was in 1948 when Mr. Gal was arrested on 
an assault charge. A noUe prosequi was entered in that case and Mr. 
Davis charged and received a fee of $200. The second occasion was in 
1949 after Mr. Gal had mistakenly represented in his application for 
citizenship that he had never been arrested. Mr. Davis wrote a letter to 
the Immigration and Naturalization Service informing them of Mr. Gal’s 
mistake and inquiring whether a formal sworn statement would be required. 
The Immigration and Naturalization Service, in reply to Mr. Davis’ letter, 
advised that no such statement would be required at that time. Mr. Gal 
testified that he paid Mr. Davis $200 for his services on this occasion. Mr. 
Davis denied this and further testified that he had informed the defendant 
Graham that he was going to charge Mr. Gal $2000 in this matter. (J. A. 
15A, R. 113-118,119-125,136.) 

* This part of Mr. Gal’s testimony was as follows: 

“Then I ask him how much money—First, I ask him how much is—he 
want for his service. Q. His fee? A. His fee. He charge me $200. He 
ask me how much I would pay for Mr. Davis. I told $200, and he be charge 
the same • * *. Q. Did he tell you how much money he wanted for 
the police? A. Then he teU me $2,000.” (J. A. 11A.) 


3 


Graham’s desk; that the defendant Graham had given him a 
receipt for the $300, but did not give him one for the $1,900; 
and that the defendant Graham told him not to mention the 
money to anybody. (J. A. 8A-16A.) 

At the outset of the trial counsel for the defense conceded 
that the defendant Graham received the $2,200 and that it 
was deposited in the joint bank account of the defendant 
Graham and his wife on February 3, 1950 (R. 4-5). It was 
also conceded that on February 8,1950, $2,000 was withdrawn 
from this account and paid on account of the mortgage on the 
defendant Graham’s home (R. 6). 

Officer Louis T. Williams, upon being called as a witness for 
the Government, testified that he had arrested Mr. Gal in Janu¬ 
ary 1950; that thereafter at the defendant Graham’s request 
he had stopped by the latter’s office; that Mr. Graham was 
there; that he told the defendant Graham what disposition had 
been made of the case (collateral forfeited); and that the 
defendant Graham did not give or offer to give him any money 
or anything (J. A. 35A-37A). 

The Government introduced a written statement made by 
the defendant Graham to the police during the investigation 
of this case (R. 86; J. A. 38A-43A). 

After the Government rested, counsel for the defense moved 
for a directed verdict of not guilty. This motion was denied 
(J. A.44A). 

Numerous character witnesses were called by the defense, 
and the defendant Graham also took the stand in his own 
behalf. The defendant Graham admitted that he received the 
$300 on February 2, and the $1,900 on February 3,1950 (J. A. 
55A), but insisted that this was part of a fee of $2,500 which 
he told Mr. Gal was to be charged for services rendered by Mr. 
Davis and to be rendered by Messrs. Graham and Davis (J. A. 
50A). 

During the course of its instructions the court charged the 
jury as follows: 

The question here is, did the defendant acquire this 
property by trick or fraud, and at the time intend to 
convert it to his own use, and did later convert it to 
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his own use? If there was any arrangement between 
the parties by which this money was to be used to bribe 
or pay the police, and at the time the money was trans¬ 
ferred to the defendant he then intended not to use it 
under that agreement, but to use it for his own use, then 
he would be guilty under this indictment. 

It is for you to determine, first, was there any arrange¬ 
ment between the parties—between the complaining 
witness and the defendant—by which this money was 
to be used to bribe or pay the police? If it was intended 
as a fee for services that had been rendered or were to 
be rendered, then there is no larceny at all in the case 
and no criminal charge in it. The question is, was there 
an arrangement of that nature? And if so, did the de¬ 
fendant, at the time he received this money, intend not 
to carry out that arrangement but to convert it to his 
own use? If he did, then he would be guilty. But, as 
I said before, if there was no such agreement, or if the 
money was paid as a fee either for services that had 
been rendered or were to be rendered, then the defend¬ 
ant is not guilty under this charge and there would be 
no criminal offense at all (J. A. 75A-76A). 

The jury found the defendant Graham guilty as charged 
(J. A. 2A). His motion few a new trial was argued and denied 
(R. 231). Judgment of conviction was entered sentencing him 
to imprisonment for a term of 6 to 18 months. From this 
judgment he now appeals (J. A. 2A). 

STATUTE INVOLVED 

Section 2201 of Title 22, District of Columbia Code (1940 
ed.) provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer im¬ 
prisonment for not less than one nor more than ten 
years. (Mar. 3, 1901, 31 Stat. 1324, ch. 854, §826; 
Aug. 12,1937,50 Stat. 628, ch. 599.) 


SUMMARY OF ARGUMENT 

Appellant challenges the adequacy of the trial court’s in¬ 
structions to the jury. In arguing that his motion for a di¬ 
rected verdict should have been granted and that his offense, 
if any, was not larceny, he also contends that the evidence failed 
to establish the offense charged. 

The District of Columbia grand larceny statute, 22 D. C. 
Code (1940 ed.) 2201, is not in derogation of the common law. 
It merely extends the subject of, and with the petit larceny 
statute provides degrees for, the common law offense. The 
essential elements of larceny are a trespassory taking and a 
carrying away of the property of another with the felonious 
intent to steal or convert it to the taker’s use. Obtaining pos¬ 
session by fraud or trick, as this Court has repeatedly held, sup¬ 
plies the necessary trespassory taking. The instructions to the 
jury, as hereinafter outlined, adequately cover this and all the 
other essential elements of the crime. The testimony of Mr. 
Gal and appellant’s own concessions at the outset of the trial, as 
set forth supra, also afford substantial evidence to establish each 
of those essential elements. It is true that some of this evi¬ 
dence was contradicted by appellant’s own testimony. How¬ 
ever, it was within the province of the jury, as they were 
properly instructed, to determine which testimony should be 
believed. The surrounding circumstances lend ample sup¬ 
port to their determination in this regard. 

ARGUMENT 

I 

The instructions to the jury adequately cover, and substantial 
evidence establishes, each essential element of larceny—the 
offense charged 

The basic questions raised by this appeal are whether the 
instructions to the jury adequately cover, and whether substan¬ 
tial evidence establishes, the essential elements of the offense 
charged. 8 

* Appellant contends (Br. 11-21) that on the basis of the Government’s 
evidence the trial court should have granted his motion for a directed 

906365—50-2 
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Appellant was charged with having stolen 4 $100 and $1,900 
of Francisco Gal in violation of the District of Columbia grand 
larceny statute, Section 2201 of Title 22, D. C. Code (1940 ed.) 
(J. A. 3A). Larceny at common law has been defined and its 
elements stated as follows: 

Simple larceny at common law is the taking and car¬ 
rying away of the personal goods of another of any value 
from any place, with a felonious intent to steal the same. 
This definition includes the following elements: 

1. The subject of the offense must be the personal 
goods of another. Other things, however, are made the 
subject of larceny by statute. 

2. The goods must be taken, and the taking must be 
under such circumstances as to amount technically to a 
trespass. 

3. There must be some asportation or carrying away 
of the goods. 

4 Both the taking and the carrying away must be 
with a felonious intent—an intent to steal—existing at 
the time. 

Clark and Marshall on Crimes (4th ed.) sec. 302. 

22 D. C. Code (1940 ed.) 2201 provides: 

Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer im¬ 
prisonment for not less than one nor more than ten 
years. 

verdict of not guilty. The following principles should be borne in mind in 
considering that question. On such a motion the court must assume the 
truth of the Government’s evidence and give the Government the benefit of 
all legitimate inferences to be drawn therefrom. If the evidence is such 
that a reasonable mind might fairly have a reasonable doubt or might 
fairly not have one, as to the guilt of the accused, the case is for the jury. 
Curley v. United States, 81 U. S. App. D. C. 389,160 F. 2d 229, 232, certiorari 
denied 331 U. S. 837; see discussion in United States v. United States Gypsum 
Co., D. C. D. C., 1943, 51 F. Supp. 613, 628-633. 

* The propriety of using the term “stole” to charge the offense of larceny 
has not been, and of course cannot seriously be. questioned. Of. Bimbo v. 
United States, 65 App. D. C. 246, 82 F. 2d 852; cf. Bord v. United States, 
76 U. S. App. D. C. 205, 133 F. 2d 313; certiorari denied 317 U. S. 671; cf. 
Hite v. United States, 168 F. 2d 973, 974-975 (C. A. 10). 
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It should be noted that the statute in no sense abrogates the 
common law offense but merely extends the subject of larceny, 
which at common law was limited to personal property, to any¬ 
thing of value, and makes the offense grand larceny if the value 
of the property is 150 or upward. Accordingly, this Court has 
held that this statute covers the offense of larceny by fraud 
or trick and has consistently sustained convictions of that of¬ 
fense. Talbert v. United States, 42 App. D. C. 1, certiorari 
denied 234 U. S. 762; Means v. United States, 62 App. D. C. 
118, 65 F. 2d 206; Beck v. United States, 62 App. D. C. 223, 
66 F. 2d 203; John v. United States, 65 App. D. C. 11, 79 F. 
2d 136; Bimbo v. United States, supra. 

A. Property of another 

Since one cannot feloniously take and carry away his own 
property, it is well settled that he cannot commit larceny if he 
obtains title, as well as possession, from the owner. Clark's 
Criminal Law (3d ed.) p. 332. Although one may be guilty 
of larceny if he obtains only possession by fraud or trick, he is 
not guilty of larceny if he also obtains title in such manner since 
his title is merely voidable and not void. Illinois Automobile 
Ins. Exch. v. Southern Motor Sales Co., 207 Ala. 265, 92 So. 
429,430. It is also well settled that the criterion for determin¬ 
ing whether a taker has acquired title or merely possession is the 
intention of the owner—his intention either, on the one hand, 
to transfer title to the taker, or, on the other hand, to have the 
property returned or disposed of in a certain manner on his 
behalf. United States v. Patton, 120 F. 2d 73, 75 (C. A. 3); 
Loney v. United States, 151 F. 2d 1, 4 (C. A. 10); People v. 
Shwartz, 43 Cal. App. 696,185 Pac. 686 ; 32 Am. Jur., Larceny, 
secs. 30, 31. In contending that the offense charged was not 
established by the evidence, appellant apparently concludes 
(Br. 13) that Mr. Gal meant to transfer title to appellant and 
did not intend the money to be delivered to the police on Gal’s 
behalf. It is true that appellant testified to this effect. How¬ 
ever, at the time appellant’s motion for a directed verdict of 
acquittal was denied, certainly Mr. Gal’s testimony which is 
quoted below would, to say the least, support a legitimate infer¬ 
ence to the contrary. Moreover, after the evidence for the 
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defense was in, it was for the jury to decide, as they were in¬ 
structed (J. A. 76A), whether to believe Mr. Gal or appellant. 5 

1. The instructions 

It is submitted that in the following manner the jury was 
properly instructed to determine whether Mr. Gal meant to 
transfer title to appellant or whether he intended to transfer 
only possession for the purpose of having the $2,000 delivered 
to the police on his behalf, i. e., whether the property alleged 
to have been stolen was that of appellant or of another: 

It is for you to determine, first, Was there any ar¬ 
rangement between the parties—between the complain¬ 
ing witness and the defendant—by which this money 
w’as to be used to bribe or pay the police? If it was in¬ 
tended as a fee for services that had been rendered or 
were to be rendered, then there is no larceny at all in 
the case and no criminal charge in it. The question is, 
Was there an arrangement of that nature? * * * 
But, as I said before, if there was no such agreement, or 
if the money was paid as a fee either for services that 
had been rendered or were to be rendered, then the 
defendant is not guilty under this charge, and there 
would be no criminal offense at all (J. A. 75A-76A). 

1. The evidence 

It is submitted that the following testimony, substantially 
supporting the determination implicit in the jury’s verdict, 
establishes that Mr. Gal did not mean to transfer title to ap¬ 
pellant but intended to transfer only possession for the purpose 

• Some of the factors which may weU have influenced the Jury in making 
this decision are the appearance of the witnesses before them and the credi¬ 
bility of appellant’s claim that on behalf of himself and his associate he had 
charged Mr. Gal a fee of $2,500 (J. A. 50A) and actually received $2,200 
(J. A. 53A) merely for having written a letter of inquiry to the Immigration 
and Naturalization Service, for having advised that a disorderly conduct 
case was closed when a $25 collateral deposit had been forfeited, and for 
agreeing to represent Mr. Gal in any future, resulting difficulties (however 
unlikely). (It may be noted that this fee did not cover Mr. Davis’ repre¬ 
sentation of Mr. Gal on the assault charge for which Mr. Davis testified as 
a defenes witness that he had charged and received a fee of $200 (R. 136). 
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of having the $2,000 delivered to the police on his behalf, and 
that, therefore, the property alleged to have been stolen was 
not that of appellant but of another: (The questions were asked 
by Mr. Patton, counsel for the Government, and the answers 
were given by Mr. Gal, who testified that he had difficulty 
expressing himself in English (J. A. 13A). 

Q. Continue with the conversation between you and 
Mr. Graham there in his office. 

A. Yes, sir. Then I been ask him —I told him I were 
very much worried because I had made my application 
for citizenship, so I wouldn’t like to be in any trouble, 
and what can I do f 

And he said, “The best thing you can do—I tell you 
something. I can’t tell. I have to talk to the police¬ 
man. You have to pay money for that, because the 
money is talk .” 

Then I did ask, “What is? How much? Because I 
am working man. I have to work hard for my every 
penny. But I don’t like to be in trouble, and I do what 
I can. If you think that is the best, if you can do it, 
what you can, I don’t mind.” 

Then I ask him how much money — First, I ask him 
how much is—he want for his service. 

Q. His fee? 

A. His fee. He charge me $200. He ask me how 
much I would pay for Mr. Davis. I told $200, and he 
be charge the same. 

Q. All right. What else was said? 

A. Then he said he talk to the police and go over and 
help me. I am not in trouble, but don’t mention the 
money for nobody and for the police either. 

Q. He said, “Don’t mention money to anybody”? 

A. Yes, sir; nobody. 

Q. Did he tell you how much money he wanted for 
the police? 

A. Then he tell me $2,000. 


» 


Q. Mr. Gal, did you give Mr. Graham any money at 
that time before you left his office? 

A. Yes, sir; I gave him $800 that was in my pocket* 
and he gave me a receipt. Two hundred for his service. 
He signed it on the receipt, and I leave hundred dollar 
for him next day, when I go to get my money. 

* * * * • 

Q. When did you next see Mr. Graham? 

A. The day following * * *. 

Q. In his office? 

A. In his office. 

» « • • * 

Q. Did you see any police officers? 

A. The police officer came there 12 noon. 

Q. What police officer was that? 

A. The one which is arrested me on January 12, that 
night. 

# * « * * 

Q. Officer Williams? 

A. Yes, sir. 

Q. Will you tell everything that was said and done 
by you and by Mr. Graham and by Mr. Williams when 
Mr. Williams came? 

A. Mr. Graham, when Mr. Williams come, he went 
out and left the office for a few minutes, and Williams, 
the officer, just stayed a few minutes, and he told me, 
“I told you you aren’t in trouble, and I am not putting 
you in trouble. This was over that night when you paid 
$25. This is not trouble at all,” and he shook hand 
with me, and I shake hands with him for his kindness to 
make me feel better. 

Q. Did Officer Williams then leave? 

A. Then he left. Then Mr. Graham came in, and he 
said, ‘"Now, what did the officer tell you?” And I said. 

He said, “I told you he is very nice.” He said, ‘‘See 
how easyf That is what I told him. Money is talk” 
He told me again. 

Q. What did you do? 
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A. Then I put out the nineteen hundred dollar on his 
desk. 

* # * * • 

Q. Did he give you any receipt for that money? 

A. No, not for the nineteen hundred dollar, because 
he said to me, two or three times before, “Don’t mention 
the money for nobody.” * * * (J. A. 10A-12A, 

14A). [Emphasis added.] 

B. The trespassory taking 

The second essential element of larceny is a trespassory tak¬ 
ing, i. e., a taking from the actual or constructive possession of 
the owner or other rightful possessor without his consent. 
However, where one intends at the time of taking to convert 
the property to his own use, the obtaining of possession from 
the owner by fraud or trick is held to supply the necessary 
trespass. Thus, in John v. United States, supra, at pp. 137-138, 
this Court quoted with approval the following from 17 R. C. L. 
13: 

If a person, with a preconceived design to apply 
property to his own use, obtains possession of it by means 
of fraud or trickery, the taking under such circumstances 
amounts to larceny, because in such cases the fraud 
vitiates the transaction, and the owner is still deemed to 
retain a constructive possession of the property, and the 
conversion of it is a sufficient trespass, or, as is some¬ 
times said, the fraud or trick practiced on the owner 
is equivalent to a trespass. 

Of the several previously mentioned cases in which this Court 
has sustained convictions of larceny by fraud or trick, the one 
with the closest factual resemblance to the instant case is 
Means v. United States, supra. The evidence in that case in¬ 
dicated that the defendant Gaston B. Means had obtained 
8100,000 from the late Mrs. Evalyn Walsh McLean on the 
fraudulent representation that he would pay ransom with it in 
recovering the kidnapped child of Colonel and Mrs. Lindbergh, 
then intending to and actually converting the money to his 
own use. On appeal Means contended that the testimony 
clearly established a relationship of master and servant, or 
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principal and agent, between Mrs. McLean and himself; that 
the money came into his possession by virtue of his employ¬ 
ment; and that, therefore, the crime, if any, was embezzlement 
and not larceny. Recognizing the distinction between the 
conversion of property after possession has been rightfully ob¬ 
tained either by virtue of employment or otherwise, on the one 
hand, and the obtaining of possession through fraud or trick 
whether by an employee or another, on the other hand, this 
Court affirmed Means’ conviction and at p. 207 stated: 

* # * one who obtains money from another upon 
the representation that he will perform certain service 
therewith for the latter, intending at the time to convert 
the money, and actually converting it, to his own use, is 
guilty of larceny. * * * 

This Court has similarly distinguished larceny by fraud or trick 
from the statutory offense of larceny after trust, 22 D. C. Code 
(1940 ed.) 2203. Talbert v. United States, supra at pp. 17-18. 

1. The instructions 

It is submitted that in the following manner the jury was 
properly instructed to determine whether appellant with the 
requisite intent obtained possession of the $2,000 from Mr. Gal 
by fraud or trick: 

In this case, the form of theft charged—or, rather, the 
contention that the Government makes at this particular 
trial—is the gaining of personal property from the owner 
by trick or fraud. If that is done—if possession is 
gained by trick or fraud—the law treats possession as not 
being transferred but remaining in the owner, and there¬ 
fore the crime is larceny. That is, if a person by trick 
or fraud obtains the property of another with the intent 
to convert it to his own use, that would be larceny; and 
if the defendant was guilty of that in this case, he would 

be guilty under this indictment. 

# # * # # 

The question here is, Did the defendant acquire this 
property by trick or fraud, and at the time intended to 
convert it to his own use * * * (J. A. 74A-75A). 
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Also applicable here are the previously quoted instructions with 
respect to determining whether there was any arrangement to 
bribe or pay the police since such arrangement was the essence 
of the alleged fraud or trick. 

2. The evidence 

The previously quoted testimony of Mr. Gal establishes not 
only his intent to transfer only possession of the $2,000 to ap¬ 
pellant for the purpose of paying the police but also that 
appellant obtained such possession by fraud or trick. That 
testimony, supra at pp. 9-11, was to the effect that appellant 
stated that he would have to talk to the policeman and that 
money was talk; that appellant further stated that he wanted 
$200 for his services and $2,000 for the police (A payment of 
$300, $200 for appellant’s services, then intervened.); that after 
Mr. Gal was assured by the policeman that the case was closed, 
appellant stated to Gal: “See how easy? That is what I told 
him (presumably intended to be you). Money is talk?” (Pay¬ 
ment of $1,900, the balance of the $2,000, followed.) It is sub¬ 
mitted that this evidence—in view of appellant’s admission that 
he devoted the $2,000 to his own use (R. 4-5,6)—substantially 
establishes the necessary fraud or trick. The requisite accom¬ 
panying intent will be hereinafter separately discussed. 

C The asportation 

The third essential element of larceny is that the property 
must to some extent be carried away or converted to the taker’s 
use. 

1. The instructions 

Presumably, no instruction would have been necessary on 
this point since appellant conceded it. However, the court did 
instruct the jury as follows: 

The question here is, Did the defendant acquire this 
property by trick or fraud and at the time intend to 
convert it to his own use, and did later convert it to his 
own use? (J.A.75A) [Emphasis added.] 

2. The evidence 

An asportation is clearly established since appellant admitted 
it. He conceded that the entire $2,200 he received from Mr. 


14 


Gal was deposited in a joint bank account of the appellant and 
his wife (R. 45) and that $2,000 was later withdrawn and ap¬ 
plied on account of the mortgage on his home (R. 6). 

D. The concurrent, felonious intent 

The fourth and last essential element of larceny is the fe¬ 
lonious intent. Appellant argues (Br. 22) that the trial court 
never uttered the word “felonious”. Of course, the use of any 
particular word in a court’s instructions is not necessary so long 
as the offense is defined and its elements clearly stated. The 
felonious intent required in larceny is the intent to steal, the 
intent to convert the property of another to the taker’s use. 
Brovm v. United States, 35 App. D. C. 548,552. As this Court 
has stated in Pennsylvania Indemnity Fire Corp. v. Aldridge, 
73 App. D. C. 161,117F. 2d 774, 776: 

* * * the only rule as to felonious intent in larceny 
to which all the cases can be reconciled, is that the intent 
of the taker must be to appropriate the stolen property 
to a use inconsistent with the property rights of the per¬ 
son from whom it is taken. 

Obviously, therefore, the term “felonious intent” may ade¬ 
quately be described in an instruction on larceny as an intent 
to convert the property to the taker’s use. This intent to 
convert must accompany both the taking and the asportation 
or conversion. Of course, as far as the latter is concerned, one 
is presumed to intend the natural consequences of his acts, in 
the absence of a showing to the contrary. There was no such 
showing in the instant case. In some cases, the intent to con¬ 
vert at the time of the taking is more difficult to establish. This 
is not so, however, in cases of larceny by fraud or trick, where 
it is generally held that the owner parts with merely custody 
of the property and retains constructive possession until the 
taker’s conversion which constitutes the trespassory taking as 
well as the asportation. John v. United States, supra at pp. 
11-12. In the instant case the jury was instructed at length 
on the necessity that an intent to convert accompany appel¬ 
lant’s taking of Mr. Gal’s $2,OCX). 
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1. The instruction$ 


It is submitted that the following, specific instructions, as 
well as those previously quoted, adequately cover the subject of 
felonious intent required in larceny by fraud or trick: 

That is, if a person by trick or fraud obtains the 
property of another with the intent to convert it to his 
own use, that would be larceny, and if the defendant 
was guilty of that in this case, he would be guilty under 
this indictment. 

It is necessary, however, in a case of this kind, where 
the charge is obtaining personal property by trick or 
fraud, that at the time it is obtained there must be the 
fraudulent intent at that particular time of the party 
taking it to convert it to his own use. If he takes with¬ 
out that intent—if he takes it for the purpose of carrying 
out any agreement or arrangement and afterwards con¬ 
verts it to his own use—that would not be larceny. 

The question here is, Did the defendant acquire this 
property by trick or fraud, and at the time intend to 
convert it to his own use? * * * if the money was 
paid as a fee either for services that had been rendered 
or were to be rendered, then the defendant is not guilty 
under this charge, and there would be no criminal offense 
at all (J. A. 75A-76A). 

2 . The evidence 

The rule is stated in 52 C. J. S., Larceny, sec. 136, that— 

The intent with which the property alleged to be 
stolen was taken by accused may be proved by circum¬ 
stantial evidence, for the obvious reason that such evi¬ 
dence is generally the only means of proof available. 

In the instant case, appellant’s intent is established not only 
by the circumstances but also by his own admissions. At the 
outset of the trial he conceded that he received the $300 on 
February 2,1950, and the $1,900 on February 3,1950, and that 
on the same February 3, 1950, this money was deposited in a 
joint bank account which he maintained with his wife (R. 4-5, 
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6). His defense was not that he did not intend to convert the 
money to his own use but rather that he had the right to do so 
since the money was part of his fee (J. A. 50A). However, the 
jury was instructed, as set forth above, that if the money was 
paid as a fee, then the defendant was not guilty. By their 
verict of guilty they implicitly found that it was not paid as a 
fee. Thus, the evidence clearly establishes the requisite intent 
of appellant to convert the $2,000to his own use. 

Each essential element of larceny—the offense charged—is, 
therefore, adequately covered by the instructions to the jury 
and established by substantial evidence. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 

George Morris Fat, 

United States Attorney, 
Joseph M. Howard, 

Joseph F. Goetten, 
Assistant United States Attorneys. 
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APPELLANT'S STATEMENT OF QUESTIONS 

PRESENTED 

L 

Appellee's reliance npon Talbert v United States, 42 
App. D. C. 1; Means v United States, 62 App. D. C. 118, 

65 F. 2d 206; Beck v United States, 62 App. D. C. 223, 

66 F. 2d 203; John v United States, 65 App. D. C. 11, 79 
F. 2d 136; and Bimbo v United States, 65 App. D. C. 246, 
82 F. 2d 852, is tennous. 

The factual situations presented in each and every of 
those cases being inapposite. 

n. 

There is no legal evidence in this case supporting the 
contention that the complaining witness transferred to 
appellant, possession only, of money, with instructions to 
pay the same over to the police; retaining title thereto 
pending execution of his instructions. 

m. 

Under the ‘‘requisite presence" rule or test established 
by this Court in Curley v United States, 81 U. S. App. 
D. C. 389, 160 F. 2d 229, it was prejudicial error to sub¬ 
mit the case to the jury. 

IV. 

Being submitted to the jury, the charge of the court 
below was fatally deficient in that it neglected to state to 
the jury each distinct and important theory of appellant’s 
defense—the charge being absolutely silent respecting 
that phase of the case. 
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Argument _ 1 

L A careful examination of the facts presented 
in Talbert v United Stales; Means v United 
States; John v. United States; and Bimbo v 
United Stales; clearly reveals that this Court 
has not, in any of them. Held, 

L That larceny has been committed where one 
parts with both possession and title to 
money or goods; and 

2. That the question of transfer of title, when 
raised as a defense, may be ignored in a 
charge to the jury._ 1 

2. There is no direct, positive or unequivocal 
evidence in this record establishing that com¬ 
plaining witness transferred possession, only, 
of his money to appellant; constructively re¬ 
taining title pending execution of certain in¬ 
structions. 

Concerning the possibility that such condition 
did exist, court and jmy have piled inference 
upon inference to arrive at the present state 
of the case._ 8 

3. In the instant case, the “requisite evidence” 
which was indispensable to proof of the gov¬ 
ernments case was substantially this: 

Complaining witness, through fraudulent 
representation of appellant had parted with 
possession only, of certain money, retain¬ 
ing constructive title pending the execution 
of certain instructions; 

and this evidence not having been presented to 
the court and jury, presented a situation 
wherein there was nothing for the jury to con¬ 
sider—the governments case, as matter of law, 
not having been proved_ 16 
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4. In every criminal case the defendant is en¬ 
titled, as matter or right, to have clearly stated 
to tiie jury each distinct and important theory 
of defense. 

Here the theory that complaining witness had 
parted with "both possession and title to the 
money in question was not mentioned in the 
charge—notwithstanding that where a com¬ 
plaining witness parts with both title and pos¬ 
session, the offense of larceny is not commit¬ 
ted 

In withdrawing from the consideration of the 
jury this aspect of the case, the court below 


committed fatal error.- 21 

Conclusion _22,23 
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ARGUMENT 

L 

A careful examination of the facts presented in Talbert 
v United States; Means v United States; Beck v United 
States; John v United States; and Bimbo v United States; 
clearly reveals that this Court has not, in any of them, 
held, 

1. That larceny has been committed where one parts 
with both possession and title to money or goods; and, 

2. That the question of transfer of title, when raised 
as a defense, may be ignored in a charge to a trial 
jury. 

As a primary proposition, under ARGUMENT I., ap¬ 
pellee asserts, 
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The instructions to the jury adequately cover, and 
substantial evidence establishes, each element of lar¬ 
ceny—the offense charged. 

In support of this contention appellee cites, Talbert v 
United States, Means v United States, Becic v United 
States, John v United States and Bimbo v United States 
—each and all cases decided by this Court. 

Ergo, a comparison of the various factual situations 
motivating the legal determinations, is in order. 

In Talbert v United States, 42 App. D. C. 1, 5, 14, 15, 
the Court sets forth the facts and the law as follows: 

He (meaning appellant) was not to deliver the 
goods to customers unless he reported the names and 
the sales were approved, after investigation, except 
in the case of old customers * * *. 

The Court • • • charged the jury that if defend¬ 
ant had possession as an ordinary salesman with 
authority to pass title on receiving payment or part 
payment, or such assurances as he was authorized 
to receive, and then appropriated the articles to his 
own use that act would be embezzlement and not 
larceny. If, on the other hand, his possession was 
for the purpose of showing the goods to a prospective 
purchaser to see if he was willing to buy the same, 
and if so, to submit the name of the purchaser to 
his employer and have him determine whether he 
should consummate the sale; but if no purchaser was 
found, or no contract approved, he was to return the 
article to the owner—then, if having the article for 
that limited purpose only, he later made up his mind 
fraudulently to appropriate it to his own use—the 
possession, in law, would still be in the true owner, 
and the offense would be larceny. 

In the Talbert case, defendant had no legal right to 
dispose of jewelry until such time as his principal ap¬ 
proved a contract of sale. 

In the Graham case the complaining witness imposed 
no restriction nor condition respecting disposition of the 
funds with which he had parted. 
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No time, place nor method for any accounting was con¬ 
templated or provided for. 

If appellant’s efforts in Gal’s behalf resulted in total 
failure there was no agreement, tacit or express, for the 
return of any funds. 

Appellant had the funds for the purpose of preventing, 
if possible, further legal difficulties arising out of Gal’s 
prior activities. 

Graham does not stand with respect to Gal, as Talbert 
stood with respect to Schwartz—the owner of the jewelry. 

In Means v. United States, 62 App. D. C. 118, the factual 
situation is presented as follows in the Transcript of Testi¬ 
mony on file in the office of the Clerk of this Court. 

At page 18, Transcript: 

After it (meaning the money in question) was 
counted I looked at Mr. Means and said, ‘Do you 
really think we will get that babyf’ And he said, 
‘You will get it without a doubt, I guarantee that’ I 
said, ‘Well, take the money and get us the baby’. 
And he said, ‘You will get the baby.’ 

In the same case, the infant in question not having 
been produced, and a discussion concerning return of the 
money for failure to so produce, the transcript, p. 30 re¬ 
lates: 

A. He said he would (meaning return the 
money) . . . 

Thereafter the money was not returned and the prose¬ 
cution ensued. 

Against the factual background the Court at 65 F. 2d, 
206,207, said: 

(2) • • • one who obtains money from another 
upon the representation that he will perform certain 
Service for the latter, intending at the time to con¬ 
vert the money, and actually converting it, to his 
own use, is guilty of larceny. 
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In the Means case, appellant obtained possession of 
the monies in question upon the representation he would 
procure the return of the infant The express condition 
was: 

Infant returned title to money to pass— 

Infant not returned, possession of money or custody 
of money to be restored to Evelyn Walsh McLean. 

The conditions were plain, express and unqualified. 

They were each breached. 

In the Graham case the money was promised for use in 
bringing about a certain result, if possible. 

The desired result was accomplished, and after accom¬ 
plishment, the money was paid over. 

No instruction was disobeyed. 

No condition was unfulfilled. 

No agreement or arrangement for any eventual return 
of the money had ever existed. 

Graham does not stand with respect to Gal, as Means 
stood with respect to Evelyn Walsh McLean—the owner 
of the money. 

In Beck v United States, 62 App. D. C. 223, the follow¬ 
ing appears in the syllabus: 

Facts disclosed that accused, pursuant to fraudu¬ 
lent scheme, answered owner’s advertisement for sale 
of automobile, and agreed to pay therefor in cash, 
and on following day informed owner that he was 
unable to pay cash, and would have to procure loan 
on automobile, and from proceeds of loan pay owner, 
and represented to owner that for purpose of pro¬ 
curing loan he would need title certificate and regis¬ 
tration card, and thereby induced owner to make 
assignment in blank of her title to automobile on 
title certificate, and give it to accused for procuring 
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loan. When owner hesitated to let accused have auto¬ 
mobile while he was allegedly procuring loan, accused 
gave owner a two-day note for price of automobile, 
and hereafter obtained Pennsylvania certificate of 
title and turned over automobile to another, who 
sold it 

Then, at page 224, the Court thus applied the applicable 
law: 

It thus appears that appellant at most was vested 
with mere evidence of title which gave him neither 
title nor ownership in the automobile, but merely 
custody of the certificate of title to, and the use of 
the automobile for the purpose of aiding him in se¬ 
curing the loan with which to pay for the automobile. 
It is settled law that conversion of property under 
such circumstances, especially where the evidence of 
title and the property is procured by such fraudulent 
representations as were made in this case , constitutes 
larceny. 

In the Beck case delivery of the certificate of title 
to and of the automobile was for the express and un¬ 
qualified purpose of enabling defendant to borrow money 
which was to be paid over to the complaining witness. 

Upon payment of money to owner, title and possession 
of automobile to go to Beck. 

Upon failure to pay purchase price, i. e., to obtain 
the loan under consideration, certificate of title and pos¬ 
session of automobile to return to Collison—owner 
thereof. 

In the Graham case there is no evidence of agreement 
to pay over the money in question to any person or to 
return it in any event. 

Graham does not stand with respect to Gal, as Beck 
stood with respect to Collison—the owner of the auto¬ 
mobile and certificate of title. 

In John v United States , 65 App. D. C. 11, 12, 13, we 
learn as to the factual situation: 
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• • • this money was delivered by her to the de¬ 
fendant only for the purpose of making magic to 
induce the owner of the real estate to sell it to her; 
that it was to remain intact, and was to be returned 
intact; • • • that the defendant had never returned 
the money to her. 

(3) In the present case the jury was justified in 
finding that the accused by means of trickery and 
fraud had procured possession of the money of the 
prosecuting witness, under a promise to keep and 
return it to her intact, but having the intention all 
the time to unlawfully convert it to her own use, 
and that she did so convert it. This finding was suf¬ 
ficient upon which to predicate the conviction of 
larceny. 

Graham does not stand with respect to Gal, as John 
stood with respect to Ross—the owner of the money. 

In Bimbo v United States, 65 App. D. C. 246, 248, 249, 
we are thus advised respecting the facts and law of the 
case: * 

• • • the government • • • witness • • • Weck- 
erly • • • testified in substance that he was the 
bank’s teller at the time in question and was then 
on duty behind the counter at the bank, and that a 
man, a Gypsy, came into the bank with eight fifty- 
dollar bills and asked Weckerly for change for them. 
Weckerly had difficulty in understanding the man as 
he did not speak good English. Weckerly understood 
the man to ask for ten-dollar bills in change, and he 
counted out forty ten-dollar bills, counting them over 
twice, and pushed them out of the window of the 
cage on the counter towards the man. The man put 
his hands on them, having one hand on top of the 
bills and the other hand beneath the bills, and moved 
his hands back and forth with the bills between them. 
The man then shook his head and said he did not 
want the change that way. Weckerly could not un¬ 
derstand him and the man asked if he spoke Spanish. 
Weckerly replied that he did not A Mr. McPhaul, 
a customer of the bank who was standing behind the 
man said he understood him to want fives and ones, 
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and Weckerly then counted out $250 in fives and $150 
in ones which he passed out to the man and the 
man handed back a sheaf of ten-dollar bills which 
Weckerly thought contained all the bills which he 
had originally given to the man; that Weckerly re¬ 
turned these bills to his till without counting them, 
and the man took the fives and ones and immediately 
left the bank; that the occurrence had been witnessed 
by Mr. Norris, conservator of the bank; that im¬ 
mediately after the man left the bank and at Mr. 
Norris 9 suggestion Weckerly counted the ten-dollar 
bills in his till, and instead of having about forty- 
five as he should have had, he had about thirty. 
Weckerly testified that after he had taken the forty 
ten-dollar bills out of his drawer he had four or 
five ten-dollar bills left in the drawer as best he 
could tell, but after he returned the ten-dollar bills 
to his drawer and counted them he knew right away 
he did not get all the money back from the man, so 

he ran out of the bank but saw no sign of him. 

• • • 

(4) • • • If the defendant asked the teller to 

change certain money for him and thereby wrong¬ 
fully and furtively and by means of trickery secured 
possession of $130 actually belonging to the bank, 
and it was done pursuant to his purpose to acquire 
and retain possession of the bank’s money without 
the knowledge or consent of the bank, or its officers, 
the crime committed by him would be larceny. 

No argument is required to demonstrate the absolute 
lack of analogy between the instant case and the Bimbo 
case. 

Graham does not stand with respect to Gal, as Bimbo 
stood with respect to the bank—the owner of the money. 

Talbert, Means, Beck, John and Bimbo, each and every, 
undertook, guaranteed to, promised and represented that 
in consideration of receiving the monies or goods involved, 
they would, each and every, produce a certain result— 
and each and every they failed to effect, or cause to be 
effected, the promised or represented result 
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Graham promised to attempt to bring about a certain 
result. 

Graham—successful above and beyond his promise—did 
produce the desired result. 

Talbert, Means, Beck, John and Bimbo, each and every, 
obtained money or goods upon the representation that in 
exchange therefor, they would subsequently and in futuro 
—mediately or immediately—perform a certain act or 
function. 

Graham—having represented that he would attempt to 
accomplish a stated task, did in fact perform it— and then 
after accomplishment had been authoritatively commu¬ 
nicated and made known to the promisee, received the 
funds in question, without demand, request or representa¬ 
tion of any kind respecting future activity. 

n. 

There is no direct, positive or unequivocal evidence in 
this record establishing that complaining witness trans¬ 
ferred possession, only, of his money to appellant; con¬ 
structively retaining title pending execution of certain 
instructions. 

Concerning the possibility that such condition did exist, 
court and jury have piled inference upon inference to 
arrive at the present state of the case. 

Appellee attempts on page 8 of its brief under L The 
instructions., to demonstrate that the charge of the court 
below was adequate and correct in all respects. The court 
is quoted, in part as follows, and appellant here quotes 
those excerpts, only, which are most favorable to appellee: 

It is for you to determine, first, Was there any 
arrangement between the parties—between the com¬ 
plaining witness and the defendant—by which this 
money was to be used to bribe or pay the police? 
• • • The question is, Was there an arrangement 
of that nature? • • • 
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The evidence, if any, on this phase of the case is set 
forth by appellee on page 9 of its brief. 

Gal speaking; quoting appellant: 

I have to talk to the police-man. You have to pay 

money for that, because the money is talk. 

• • • 

Then I ask him how much money—First I ask him 
how much is—he want for his service. 

Q. His fee! 

A. His fee. • • • 

A. Then he said he talk to the police and go over 
and help me. I am not in trouble, hut don’t mention 
the money for nobody and for the police either. 

Q. He said, “Don’t mention money to anybody!” 

A. Yes, sir; nobody. 

Q. Did he tell you how much money he Minted for 
the police. 

A. Then he teU me $2ft00. 

The Court will be quick to sense the devastating con¬ 
sequences attending the underscored leading question. 

The essence of the litigation is there made to appear 
as actual fact—not as the main controverted issue. 

The assumption that there was, aliunde the leading ques¬ 
tion, evidence of a statement by appellant that he need 
any sum “for the police”, was technically and in law 
baseless; but the assertion by the prosecutor could not 
but fatally impress the jury as matter of fact properly 
established and rightfully entitled to prime consideration 
in arriving at a verdict The utter demolition of defend¬ 
ant’s case undoubtedly occurred then and there. 

Appellant does not attack the ethical considerations of 
the prosecutor. 

That officer had a case to present to court and jury; 
he had a positive theory of the case; and if in the excite¬ 
ment of a trial he gave voice to that theory, as occurred, 
supra, there is nothing evil in that. 
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The evil lies in assuming as fact, the very question being 
controverted, and permitting the jury to make deductions 
therefrom. 

The occurrence operated to the obvious and violent prej¬ 
udice of the defendant, notwithstanding that the prosecu¬ 
tor’s remark was neither evidence nor testimony, the only 
media of proof the jury could be legally permitted to 
consider. 

As the record shows the court below took no measures 
to correct the situation. 

Wigmore, Evidence, Third Edition, vol. HI., section 
770, 771, pp. 127,128, says: 

Nevertheless, there are certain canons of guidance 
which may be formulated for the trial Court as the 
general foundation for its discretionary rulings. They 
are none the less rules of law, even though their ap¬ 
plication may not be the subject of an appeal. • • • 
771. Same: (2) KINDS OF LEADING QUES¬ 
TIONS; ASSUMPTION OF A CONTROVERTED 
FACT. A question which in part assumes the truth 
of a controverted fact, and inserts the assumption as 
a part of a question on another fact, may lead a 
witness to reply without taking care to specify that 
his answer is based on that assumption, and may 
thus commit him to an assertion of the assumed fact, 
though in fact he may not desire or be able to do so. 
This is obviously a danger to be prevented. 

When it is further considered that the answer to the 
said question is neither direct nor positive nor unequivocal 
—that it does not establish that the fact assumed by the 
question did actually occur, it becomes apparent that a 
situation developed which prevented a fair consideration 
of the case under due process of law. 

. t 

The keystone of a fair trial under due process of law 
is presentation of admissible evidence according to the 
forms and usages of law; and deliberation by a jury prop- 
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erly instructed as to the law applicable to such evidence. 
Where a jury is permitted to deliberate npon a proposition 
concerning which no admissible or actual evidence or tes¬ 
timony has been adduced, the error is so fundamentally 
prejudicial as to justify setting aside such a verdict 

Dealing however, with the record as it stands it is 
believed that on the record the witness Gal has never 
stated that appellant represented to Gal that defendant 
desired.$2,000 which was to be paid over to the police; 
that the witness Gal ever understood or believed appellant 
was going to pay over $2,000 to the police; that witness 
Gal paid out $2,000 for that purpose; that witness Gal 
gave any instructions concerning the use of the $2,000; 
that the witness Gal ever stated or expected that he would 
receive any account respecting the expenditure of the 
$2,000, by way of determining whether any instructions 
had been followed out; that the payment of the $2,000 was 
for anything else or other than for making an effort to 
extricate him from his pending difficulties; that even in 
the event appellant failed in his efforts to assist Gal any 
money was to be returned to him; any explanation of 
expenditure to be made; or any account to be rendered. 

Jones, Evidence, (2d Ed.) Vol. 1, sec. 364, pp. 629, 630, 
says: 

Although from proof of fact A, Fact B may be pre¬ 
sumed and from proof of Fact B, fact C may be 
presumed, it does not at all follow that from proof 
of Fact A producing the presumption of B, fact C 
dependent upon fact JB, may be presumed. That may 
not be taken as proved, even to the extent of making 
out a prima facie case, which rests, not on logic, but 
on mere surmise and conjecture. 

This Court in Weaver v Railroad Co., 3 App. D. C. 436, 
455, established this rule: 

Unquestionably, a satisfactory conclusion may be 
reached through reasonable presumption or inference 
from established facts, as well as by direct evidence. 
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But conjecture is not sufficient. Inferences must be 
from established facts, not from other inferences. 
U. S. v Ross, 92 U. S. 281; Manning v Ins. Co., 100 
U. S. 693. In the first of these cases the court said: 
“Such a mode of arriving at a conclusion of fact 
is generally, if not universally, inadmissable. No in¬ 
ference of fact or of law is reliably drawn from 
premises which are uncertain. Whenever circum¬ 
stantial evidence is relied upon to prove a fact, the 
circumstances, must be proved and not themselves 
presumed. ’ ’ After quoting from Starkie and Best 
in support of the position, Mr. Justice Strong who 
spoke for the court, said further: “A presumption 
which the jury is to make is not a circumstance in 
proof; and it is not, therefore, a legitimate founda¬ 
tion for a presumption. There is no open and visible 
connection between the fact out of which the first 
presumption arises, and the fact sought to be estab¬ 
lished by the dependent presumption.’’ 

In the Eighth Circuit, in Atchison, T. & S. F. Ry. Co. v 
SedUlo, 219 F. 686,689, the Court said: 

“The requirement that the logical inference styled 
a presumption of fact should be a strong, natural, and 
immediate one, brings as a corollary the rule that 
no inference can legitimately be based upon a fact 
the existence of which itself rests upon a prior in¬ 
ference. In other words, there can be, in the great 
majority of cases, no presumption upon a presump¬ 
tion. On the contrary, the fact used as the basis of 
the inference, the terminus a quo, so to speak, must 
be established in a clear manner, devoid of all un¬ 
certainty.” Chamberlavne’s Modem Law of Evi¬ 
dence, sec. 1029, p. 1228. United States v Ross, 
92 U. S. 281; United States v Pugh, 99 U. S. 265; 
Manning v Insurance Co., 100 U. S. 693, • • • 

In the Maiming case, at pages 697, 698, 699, the Su¬ 
preme Court spoke as follows in a somewhat analagous 
case: 


• • • it is error to submit to a jury to find a fact 
of which there is no competent evidence • • We 
do not question that a jury may be allowed to pre- 
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sume the existence of a fact in some cases from the 
existence of other facts which have been proved. Bnt 
the presumed fact must have an immediate connec¬ 
tion with or relation to the established fact from 
which it is inferred. If it has not, it is regarded as 
too remote. The only presumptions of fact which 
the law recognized are immediate inferences from 
facts proved. 

If these principles be applied to the present case, 
the inadmissability of the presumption which the de¬ 
fendant contends the court should have permitted the 
jury to draw becomes apparent. Thai renewal pre¬ 
miums to a certain amount, v/pon which he was en¬ 
titled to commission had been paid to the company, 
was the ultimate fact which was necessary to be 
proved. What the evidence did prove was, that these 
were policies in force on the 2d of June 1871, the 
annual premiums of which were $87,000; that he 
would be entitled to commissions upon renewals of 
the policies, if they should thereafter be renewed, 
and that these premiums were to be collected by his 
sub-agents and paid over by them. Everything more 
was left to presumption. The jury, therefore, were 
to presume that the policies did not lapse, and that 
they were renewed. Built on this presumption was 
another, namely, that the renewal premiums were 
paid to the agents; and upon this a further presump¬ 
tion, that the premiums had been paid over by the 
agents to the company, or had been immediately col¬ 
lected by it. This appears to have been quite in- 
admissaMe to use. A verdict of a jury found such 
evidence would have been a mere guess. The evi¬ 
dences of fact did not go far enough. • • •. 

There is a striking similarity between the successive 
inferences based upon inferences denounced in the Man¬ 
ning case, and the successive inferences based upon in¬ 
ferences which characterize the Graham case. 

Animadverting to Weaver v Railroad Co., 3 App. D. C. 
436,455, as follows: 

“A presumption which the jury is to make is not 
a circumstance in proof; and it is not, therefore, a 
legitimate foundation for a presumption. There is 
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no open and visible connection between the fact ont 
of which the first presumption arises, and the fact 
sought to be established by the dependent presump¬ 
tion.” 

Here there is one established fact, viz: 

I have to talk to the police-man. You have to pay 
money for that, because the money is talk. 

From that equivocal language is drawn * as inference 

1. Graham meant he would bribe a police officer with 
the money Gal would have to pay; 

Upon inference 1, inference 

2. That witness Gal understood that statement of appel¬ 
lant to mean appellant was asking Gal for $2,000 to 
be paid over to the police. 

Upon inferences 1 and 2, inference 

3. That Gal gave Graham $2,000 for the sole purpose of 
paying that sum over to the police. 

Upon inferences 1,2, and 3, inference 

4. That Gal paid over said money with instructions to, 
or agreement that, it would be so used. 

Upon inferences 1, 2, 3, and 4, inference 

5. That the $2,000 paid over was not payment for services 
rendered. 

Upon inferences 1, 2, 3, 4, and 5, inference 

6. That full payment of fee for services rendered had 
otherwise been provided for. 

Such procedure is forbidden. Neither Court nor jury 
were legally entitled to draw or act upon inferences 2, 3, 
4,5, or 6. 

To reach a verdict of guilty, the jury, from the very 
nature of the case and the condition of the evidence and 
testimony as they received it, had to find that as matter 
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of fact the propositions set forth in inferences 1, 2, 3, 
4, 5, and 6, had each and every been established by 
admissable and competent proof. 

Yet, there being no factual basis for inferences 2, 3, 
4, 5, and 6, the net result is that the verdict was predi¬ 
cated upon guess, speculation and conjecture—and such 
a verdict may not be allowed to stand. 

Ezzard v United States, 7 F. 2d 808, 811, discusses 
the use of inferences in criminal cases, thus: 

In civil cases they (meaning inferences) may some¬ 
times fix the onus probandi, but not so in criminal on 
the main issue. There, on a plea of not guilty, the 
burden and quantum of proof to establish the corpus 
delicti and defendant’s guilt never shifts. Lilien- 
thal’s Tobacco v U. S., 97 TJ. S. 237, 266, 267 ; 24 L. 
Ed. 901; Davis v U. S., 160 TJ. S. 469, 487, 40 L. Ed. 
499. * * * a prima fade case is unknown in crimi¬ 
nal procedure. In no condition of proof is it per- 
missable to instruct a jury that it had become the 
duty of defendant to establish his innocence to obtain 
acquittal. The principle is clearly expressed in Cun¬ 
ningham v State, 56 Miss. 269, 274, 21 Am. Rep. 360, 
approved in Davis v U. S., supra, thus: 

“• * * The presumptions or implications which, 
in criminal cases, the law deduces from the estab¬ 
lishment of particular facts, have no other force 
than to dispense with further proof of the thing 
presumed, unless something in the testimony, either 
theretofore or thereafter offered, suggests a doubt 
of the existence of the presumed fact . But the 
moment that doubt is engendered in reference to it, 
if it be as to a fact necessary to conviction, the state 
must establish the fact independently of the presump¬ 
tion ” 

Here, the ultimate fact to be proved was that Gal paid 
the $2,000 for use as a bribe. 

There was no direct testimony that such was the case; 
Gal’s statements being unresponsive, equivocal and sus¬ 
ceptible of different meanings. 
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There was appellant’s flat denial and nothing save 
Gal’s testimony tending to impeach that of appellant; 
bnt notwithstanding, as to the main issne and fact neces¬ 
sary to conviction, the case was permitted to go to the 
jury with the instruction that a verdict of guilty could 
be based upon inference upon inference, in* the face of 
an entire and complete lack of proof independent thereof. 

Under the rule approved in Davis v U. S., supra, appel¬ 
lant having denied the existence of the claimed arrange¬ 
ment, and thereby suggesting doubt as to its existence, 
the instruction of the court was tantamount to a declara¬ 
tion that appellant’s testimony was not worthy of belief 
or consideration, and did not require proof independ¬ 
ently of inference from Gal’s testimony. 

m. 

In the instant case, the “requisite evidence’’ which was 
indispensable to proof of the government’s case was sub¬ 
stantially this: 

Complaining witness, through fraudulent representa¬ 
tion of appellant had parted with possession only, of 
certain money, retaining constructive title pending 
the execution of certain instructions; 

and this evidence not having been presented to the court 
and jury, presented a situation wherein there was noth¬ 
ing for the jury to consider—the govement’s case, as 
matter of law, not having been proved. 

At pages 5 and 6 under footnote 3, appellee contends 
that under the Decision in Curley v United States, 81 
U. S. App. D. C., 389, 160 F. 2d 229, 232, the court below 
was required to deny the motion for acquittal. 

At page 392, 81 U. S. App. D. C., this Court says: 

• • • in Hammond v United States, 1942, 75 U. S. 
App. D. C. 397, 127 F. 2d 752, 753, this court quoted 
from Isbell v United States as follows: “Unless 
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there is substantial evidence of facts which exclude 
every other hypothesis but that of guilt it is the 
duty of the trial judge to instruct lie jury to re¬ 
turn a verdict for accused, and where id the sub¬ 
stantial evidence is as consistent with innocence 
as with guilt it is the duty of the appellate court 
to reverse a judgment against him.” 

On page 393 of the same case, the court continues: 

To be valid, the first part of the above quoted 
statement from the Hammond case, supra, must be 
understood to mean that the judge cannot let a case 
go to the jury unless there is evidence of some fact 
which to a reasonable mind fairly excludes the 
hypothesis of innocence. The statement refers to the 
requisite presence of evidence and not the absence 
or effect of other evidence. The second part of the 
quoted statement means that if, upon the whole of 
the evidence, a reasonable mind must be in balance 
as between guilt and innocence, a verdict of guilt 
cannot be sustained. 

Appellant vigorously contends that the evidence, the 
requisite presence of which was absolutely necessary to 
any deliberation upon the part of the jury, nowhere 
appears in the case; and, if that contention be sound, the 
duty of this court is that stated in the second part of the 
statement quoted from the Hammond case. 

The evidential requirement discussed in the Curley and 
Hammond cases is not satisfied by the production of 
some evidence, any evidence nor by a scintilla of evi¬ 
dence. 

In United States v Gavin , 71 F. Supp. 545, 549, the 
law is stated thus: 

(2) In Gunning v Cooley, 281 U. S. 90, 50 S. Ct 
231, 233, 74 L. Ed. 720, which was a civil case, the 
Supreme Court in an opinion by Justice Butler 
stated: 

“ ‘"When, on the trial of the issues of fact, in an 
action at law before a Federal court and a jury, 
the evidence, with all the inferences that justifiably 
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could be drawn from it, does not constitute a suf¬ 
ficient basis for a verdict for the plaintiff or de¬ 
fendant as the case may be, so that such a verdict, 
if returned, would have to be set aside, the court 
may and should direct a verdict for the other party/ 
Slocum v New York Life Insurance Co., 228 U. S. 
364, 369, 33 S. Ct 523, 525, 57 L. Ed. 879, (Ann. 
Cas. 1914D, 1029). 

“A mere scintilla of evidence is not enough to re¬ 
quire the submission of an issue to the jury. The 
decisions establish a more reasonable rule ‘that in 
every case, before the evidence is left to the jury, 
there is • • • literally no evidence, but whether 
there is any upon which a jury can properly pro¬ 
ceed to find a verdict for the party producing it, 
upon whom the onus of proof is imposed/ Improve¬ 
ment Company v Munson, 14 Wall. 442, 448, 20 L. 
Ed. 867; Pleasants v. Fant, 22 Wall. 116, 122, 22 L. 
Ed. 780.” 

And this court in Sleight v United Stales, 65 App. 
D. C. 203,205,82 F. 2d 459, says: 

Counsel for the government in their brief lay 
great stress upon the right of the jury to draw in¬ 
ferences and deductions from the evidence; but in¬ 
ferences and deductions which the jury may be per¬ 
mitted to draw must be based upon some substantial 
evidence tending to establish the guilt of the de¬ 
fendant. Otherwise to permit the jury to convict 
upon inferences and deductions would merely mem 
to permit tKe jury to speculate as to the guilt of the 
defendant This sort of procedure the courts uni¬ 
formly condemn. 

And the duty to determine whether a case may be 
permitted to go to the jury, is a legal duty, involving 
a determination of a legal question, devolving upon the 
trial court. 

That officer, supported by his expert knowledge of the 
law must weigh, consider and evaluate the evidence and 
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then determine whether, in law, there is any case concern¬ 
ing which a jnry may properly deliberate. 

In Isbell v United States, 227 Fed. 788, 790, the court 
said: 

At the close of the evidence in every trial by jnry 
the question of law, not whether the weight of the 
evidence sustains the claims of the plaintiff or the 
defendant, but whether or not there is any sub¬ 
stantial evidence to sustain the claim of the plain¬ 
tiff, necessarily and unavoidably arises, and the duty 
rests upon the trial court to direct a verdict for the 
defendant if there is no such evidence. Brady v Chi¬ 
cago G. W. By. Co., 114 F. 100, 105; Cole v German 
Savings and Loan Soc., 124 F. 113,121,122; St. Louis 
Cordage. Co. v Miller, 126 F. 495, 508; Chicago Great 
Western By. Co. v Boddy, 131 F. 712, 713; Western 
Union Tel. Co. v. Altvater, 149 F. 393, 397; Missouri 
Pac. By. Co. v. Oleson, 213 F. 329,330. 

Where a trial court violates the rule set forth in the 
Isbell, Curley and Hammond cases, the result must be 
error, as pointed out in Improvement Co. v Mwnson, 14 
WaU. 442,447,20 L. Ed. 867: 

It is clearly error in a court, said Taney, Ch. J., 
in United States v Breitling, 20 How. 254, 15 L. Ed. 
902, to charge a jury upon supposed or conjectural 
state of facts, of which no evidence has been offered, 
as such an instruction presupposes that there is some 
evidence before the jury which they may think suf¬ 
ficient to establish the fact hypothetically assumed 
in the charge of the court; and if there be no evi¬ 
dence which they have a right to consider, then the 
charge does not aid them in coming to a correct 
conclusion, but its tendency is to embarrass and mis¬ 
lead them in their deliberation. Goodman v Sim¬ 
mons, 20 How. 395; 15 L. Ed. 928, • • *. 

In the event this Court concludes that the evidence 
actually before the court below supported the inference 
that appellant had represented he required money for 
payment to the police, it appears that the same evidence 
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equally well supported the inconsistent inference that he 
required money for payment for services rendered—the 
only available evidence being the conflicting testimony of 
appellant and of Gal. 

In such a state of the case it was the duty of the 
court below to direct a verdict of acquittal. 

In Pennsylvania Railroad Co. v Chamberlain, 288 U. S. 
333, 339, 340, 53 S. Ct. 391, 77 L. Ed. 819, the Supreme 
Court said: 

We, therefore, have a case belonging to that class 
of cases where proven facts give equal support to 
each of two inconsistent inferences; in which event, 
neither of them being established, judgment, as a 
matter of law, must go against the party upon whom 
rests the necessity of sustaining one of these infer¬ 
ences as against the other, before he is entitled to 
recover. TJ. S. Fidelity and Guarantee Co. v Des 
Moines Nat. Bank, 145 F. 273, 279, 280, and cases 
cited; Ewing v Goode, 78 F. 442, 444; Louisville and 
N. R. Co. v East Tennessee V. & G. Ry. Co., 60 F. 
993, 999; Tucker Stevedoring Co. v Gahagan, 6 F. 
2d 407, 410; Blid v Chicago and N. W. R. Co., 89 
Neb. 689, 691, et seq.; (p. 340) 131 N. W. 1027; White 
v Lehigh Valley R. Co., 330 N. Y. 131, 136; 115 N. E. 
439; McGrath v St. Louis Transit Co., 197 Mo. 97, 
104, 94 S. W. 872; Quisenberry v Metropolitan Street 
Ry. Co., 142 Mo. App. 275, 281, 126 S. W. 182; Glancy 
v McKees Rocks Borough, 243 Pa. 216, 219; 89 Atl. 
972. • • •. 

The rule is succinctly stated in Smith v First Na¬ 
tional Bank in Westfield, 99 Mass. 605, 606-612, 
quoted in the Des Moines National Bank case, supra: 

“There being several inferences deducible from 
the facts which appear, and equally consistent with 
all those facts, the plaintiff has not maintained the 
proposition upon which alone he would be entitled 
to recover. There is strictly no evidence to warrant 
a jury in finding that the loss was occasioned by 
negligence and not by theft. When the evidence 
tends eaually to sustain either of two inconsistent 
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propositions, neither of them can be said to have 
been established by legitimate proof. A verdict in 
favor of the party bound to maintain one of these 
propositions against the other is necessarily wrong.” 

In Dickerson v United States , 18 F. 2d 893, the Court 
applied this rule in criminal cases: 

Wherever a circumstance relied on as evidence of 
criminal guilt is susceptible of two inferences, one 
of which is in favor of innocence, such circumstance 
is robbed of all probative value, even though from 
the other inference guilt may be fairly deducible. 

IV. 

In every criminal case the defendant is entitled, as 
matter of right, to have clearly stated to the jury each 
distinct and important theory of defense. 

Here the theory that complaining witness had parted 
with both possession and title to the money in question 
was not mentioned in the charge—notwithstanding that 
where a complaining witness parts with both title and 
possession, the offense of larceny is not committed. 

In withdrawing from the consideration of the jury this 
aspect of the case, the court below committed fatal error. 

The appellee contends that the evidence and instruc¬ 
tions were adequate and ample and that, as the court 
said in the instruction quoted on page 15 of appellee’s 
brief 

The question here is, Did the defendant acquire 
this property by trick or fraud, and at the time 
intend to convert it to his own use? 

The fatal defect lies in the fact that such was not 
the question. 

Below, appellant had urged upon the court the propo¬ 
sition that Gal had delivered over his money—as to both 
possession custody and title—completely, absolutely and 
irrevocably. 
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Appellant’s motion for acquittal was predicated upon 
the proposition that since Gal had parted with title the 
requisite trespass under a larceny indictment had no 
legal existence. 

In proposition “A. Property of another” set forth on 
pages 7 and 8 of appellee’s brief, that is frankly ad¬ 
mitted and conceded to be the law. 

In the main brief appellant has cited the cases decided 
in this Court and in the Supreme Court relative to the 
duty of the court in such a state of case. 

In the Sixth Circuit, that Court agreeing, in Hendrey 
v United States, 233 F. 5,18,19, says: 

• • • but the respondents in a criminal case, no 
less than the parties in a civil case, are entitled of 
right to have clearly stated to the jury each dis¬ 
tinct and important theory of defense, so that the 
jury may understand that theory and the essential 
rules applicable to it. 

It is now contended that where in the court below a 
defendant there vigorously asserts a certain theory of 
defense, concerning which substantial evidence appears 
in the record, and the trial court declines, neglects and 
refuses to state to the jury the existence, nature and 
applicability of that theory of defense, the charge is not 
adequate; it is fatally deficient; and a verdict predicated 
upon it may not stand. The more especially so, where, 
as here it is frankly admitted that such a theory consti¬ 
tutes an absolute defense. 

CONCLUSION 

Removed from the tense atmosphere of the trial court 
room, and free from the pressure and strain which at¬ 
tends the active trial of a criminal case, counsel have 
had a better opportunity, here, to approach the prob¬ 
lems presented in this appeal objectively, than was 
afforded either counsel or court, below. 
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Yet rationalization of the various complex factors has 
been exceedingly difficult, notwithstanding full opportu¬ 
nity to consult authorities, deliberately and methodically. 

The nature of the case must inevitably produce such a 
mental result 

Larceny has been the subject of legislative study and 
enactment, over and over again in every State. And 
statutes relating to it covering embezzlement, false pre¬ 
tenses, etc., have engaged the attention of our legislature. 

All of this mental labor had been directed towards a 
definite understanding, in plain terms, of what shall and 
what shall not constitute larceny—yet the appellate cases, 
and the appellate rulings grow and multiply in prolific 
confusion. 

That a trial court in dealing with such a case as this 
might in some respect fall into error is neither strange 
nor unusual. That a trial court permitted a case to go 
to the jury where the evidence was, to use a phrase, 
too thin; or submitted it to a jury on instructions not 
sufficiently comprehensive does not strain the credulity 
of an appellate court, learned in the law and detached 
from the parties and the lower forum. 

For appellant we earnestly contend that the court be¬ 
low committed the errors assigned; and that as a result 
appellant did not receive a fair trial under due process 
of law; and that the judgment below should be reversed. 

Respectfully submitted, 

T. Emmett McKenzie, 
Columbian Building, 
and 

Kenneth D. Wood, 

422 Fifth St., N. W., 
Counsel for Appellant. 


